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Propensity Or Predisposition
F 2.50 n16 Uncharged Act: Relevance Must Be Specified When Case Also Involves 

Impeachment With Prior
F 2.50 n17 Uncharged Acts: Relevance To Cause Of Death
F 2.50 n18 Uncharged Acts: Admissibility Of Third Party Guilt Evidence
F 2.50 n19 Reverse 1101(b): Using Uncharged Acts Or Misconduct To Bolster The Defense
F 2.50a Uncharged Acts: Limited To Special Circumstances
F 2.50b Uncharged Criminal Acts: Proof Of Preliminary Facts
F 2.50c Uncharged Offenses: Jury Must Find That Defendant Committed the Prior Offense
F 2.50d Clarification Of Preponderance Burden As To Consideration Of Other 



TABLE OF CONTENTS

     Page

-xvii-

Crimes Evidence And Prosecution’s Burden To Prove Guilt 
Beyond A Reasonable Doubt

F 2.50e Other-Crimes Evidence As To Associate Of The Defendant
F 2.50f Gang Evidence Modification
F 2.50g Other Uncharged Crimes: Must Be Limited To Applicable Count
F 2.50h Uncharged Crime: Common Plan Theory Evidence Admissible Only 

To Show Charged Act(s)
F 2.50i Uncharged Crime: Common Plan Theory Evidence: Requirement Of 

Characteristic Design
F 2.50j Uncharged Crime: Common Plan Theory Evidence: No Suggestion 

That Ultimate Fact Is Proven
F 2.50.01 n1 “Engaged In” vs. “Committed”
F 2.50.01 n2 Evidence Of Other Sexual Offenses (EC 1108/EC 1109): Informing Jury 

That Prior Offenses Resulted In Acquittal Or Hung Jury
F 2.50.01 n3 Other Sexual Offenses: Constitutional Challenge Based On Inequity In 

Precluding Evidence Of Victim’s Prior Consensual Sexual Encounters
F 2.50.01 n4 Other Sexual Offenses: Constitutional Challenge To Proof Of 

Propensity By Other Acts
F 2.50.01 n5 Other Sexual Offenses: Constitutional Challenge To Preponderance

 Of Evidence Standard
F 2.50.01 n6 Uncharged Crimes To Show Propensity: Analogy To Improper Joinder

 As Illustrative Of Prejudice
F 2.50.01 n7 Prior Acts To Show Criminal Disposition: Admissibility Of Prior Acts Of

Good Conduct Offered By Defendant
F 2.50.01 n8 Improper To Permit Expert Opinion As To Defendant’s Criminal Propensity 

Or Predisposition
F 2.50.01 n9 Instruction On Other Sexual Offense: Need For Clarification From 

California Supreme Court
F 2.50.01 n10 Constitutional Challenge To Propensity Evidence Based On Inability 

Of Jurors To Follow Limiting Instructions
F 2.50.01 n11 Other Sexual Offenses: Limiting Instruction Must Be Requested
F 2.50.01 n12 Improper Instruction Regarding Substantive Use Of Prior Offense: 

Standard Of Prejudice
F 2.50.01 n13 Improper Propensity Instruction May Be Prejudicial Even If Jury 

Considered Evidence
F 2.50.01 n14 Uncharged Acts As Propensity Evidence
F 2.50.01 n15 Challenge To 1999 CJ Revision
F 2.50.01 n16 Other Sexual Offenses: Definition Of Sex Offense
F 2.50.01a Evidence Of Other Sexual Offenses (EC 1108): Jury Must Find Defendant

 Guilty Of Charged Offense Beyond A Reasonable Doubt
F 2.50.01b Uncharged Sexual Offenses: Defects In 1999 Revision
F 2.50.01c Uncharged Act Proven By Preponderance Of Evidence Insufficient To Convict
F 2.50.02 n1 “Engaged In” vs. “Committed”
F 2.50.02 n2 Evidence Of Other Domestic Violence Offenses (EC 1108/EC 1109): Informing 

Jury That Prior Offenses Resulted In Acquittal Or Hung Jury
F 2.50.02 n3 Other Domestic Violence Offenses: Constitutional Challenge To Proof

Of Propensity By Other Acts
F 2.50.02 n4 Other Domestic Violence Offenses: Constitutional Challenge To 

Preponderance Of Evidence Standard
F 2.50.02 n5 Uncharged Crimes To Show Propensity: Analogy To Improper Joinder

As Illustrative Of Prejudice
F 2.50.02 n6 Evidence Of Other Domestic Violence Offenses: Admissibility As To Rape Charge
F 2.50.02 n7 Prior Acts To Show Criminal Disposition: Admissibility Of Prior Acts Of 

Good Conduct Offered By Defendant



TABLE OF CONTENTS

     Page

-xviii-

F 2.50.02 n8 Other Domestic Violence Offenses: Limiting Instruction Must Be Requested
F 2.50.02 n9 Improper Instruction Regarding Substantive Use Of Prior Offense: 

Standard Of Prejudice
F 2.50.02 n10 Improper Propensity Instruction May Be Prejudicial Even If Jury 

Considered Evidence
F 2.50.02 n11 Uncharged Acts As Propensity Evidence
F 2.50.02 n12 Challenge To 1999 CJ Revision
F 2.50.02 n13 EC 1109 Does Not Apply Unless The Elements Of The Charged Offense 

Involve Domestic Violence
F 2.50.02a Evidence Of Other Domestic Violence Offenses (EC 1109): Jury Must Find 

Defendant Guilty Of Charged Offense Beyond A Reasonable Doubt
F 2.50.02b Uncharged Domestic Violence: Defects In 1999 Revision
F 2.50.02c Uncharged Act Proven By Preponderance Of Evidence Insufficient To Convict
F 2.50.03a Evidence Of Other Elder Abuse Offenses (EC 1109): Jury Must Find Defendant 

Guilty Of Charged Offense Beyond A Reasonable Doubt
F 2.50.03b Uncharged Act Proven By Preponderance Of Evidence Insufficient To Convict
F 2.50.1 n1 Other Crimes Evidence: No Juror Unanimity As To Foundational Fact
F 2.50.1 n2 Uncharged Offenses Issues
F 2.50.2 n1 Appellate Alert Issue: Pre-1997 Version
F 2.51 n1 Motive: Distinguished From Intent And Malice
F 2.51 n2 Child Annoyance: Improper To Give CJ 2.51 re: Motive (PC 647.6)
F 2.51a Motive: Guilt and Innocence
F 2.51b Motive: Application To Third Party Suspect
F 2.51c Motive Alone Insufficient To Establish Guilt
F 2.52 n1 Improper Flight Instruction May Violate Federal Constitution
F 2.52 n2 Knowledge of Accusation As Prerequisite To Flight Instruction
F 2.52 n3 Flight Instruction Improper Where No Intent To Avoid Observation Or Arrest
F 2.52 n4 Improper Factual Basis For Flight Should Be Stricken
F 2.52 n5 Applicability Of Flight Instruction To Escape Charge
F 2.52 n6 Prejudicial Impact Of Erroneous Instruction On Flight
F 2.52 n7 Defendant Should Be Able To Waive Giving Of Flight Instruction Since

 Its Purpose Is To Protect The Defendant
F 2.52 n8 Flight: Instruction As Impermissible Inference
F 2.52 n9 Challenge To Other Consciousness Of Guilt And Other Permissive Inference 

Instructions As Duplicative Of Circumstantial Evidence Instruction
F 2.52a Flight: Required Preliminary Facts
F 2.52b Flight: Limitation When Not Applicable To All Charged Offenses
F 2.52c Flight: Inapplicable To Nature Or Degree Of Guilt
F 2.52d Flight: Limitation To Applicable Co-Defendant
F 2.52e Significance of Flight For Jury to Determine
F 2.52f Flight Must Relate to Charged Crime
F 2.52g Flight After Crime: Guilt vs. Innocence
F 2.52h Absence Of Flight
F 2.52i Subsequent Flight: Knowledge Of Accusation Required By Due Process
F 2.52j Inapplicability Of Flight Instruction To Crimes Where Flight Is An Element
F 2.52k The Foundational Facts For Flight Should Be Proven Beyond A Reasonable Doubt
F 2.60 n1 Failure Of Defendant To Testify: No Sua Sponte Duty; Waiver 

For Strategic Purposes
F 2.60 n2 Failure Of Defendant To Testify: Whether Omission Of Instruction 

Can Be Harmless Error
F 2.60 n3 Failure Of Defendant To Testify: 5th Amendment Privilege Against 

Self-Incrimination Not Available As To Prosecution By A Foreign Nation
F 2.60 n4 Consideration Of Defendant’s Medication, Culture, Etc. In Evaluating 

Demeanor At Trial
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F 2.60 n5 Self-Representation On Appeal
F 2.60 n6 Self-Representation: Self-Representation At Trial Does Not Preclude 

Representation By Counsel At Motion For New Trial
F 2.60 n7 Whether Instructions Against Drawing Inference From Defendant’s 

Failure To Testify Should Be Given When Defendants Disagree
F 2.60 n8 Self-Representation: Waiver Must Be Obtained At Time Defendant Is 

Bound Over For Trial In Superior Court
F 2.60 n9 Prosecutorial Misconduct: Improper Comment On Willingness Of Witness 

To Testify As Opposed To Defendant
F 2.60 n10 Self-Representation: Right To Advisory Counsel In Non-Capital Cases
F 2.60 n11 Self Representation On Appeal: Denial Of Access To Law Library Not

Sufficient Basis For Denial
F 2.60 n12 Self-Representation: Advisal Of Right Against Self-Incrimination
F 2.60 n13 Self-Representation: Failure To Allow Defendant To Proceed Pro 

Per As Reversible Error
F 2.60 n14 Self-Representation: Mental Competency Of Defendant
F 2.60 n15 Self-Representation: Waiver Must Be Knowing And Voluntary
F 2.60a  No Adverse Inference From Self-Representation By The Defendant
F 2.60b Jurors To Disregard Non-Testifying Defendant’s Courtroom 

Appearance, Conduct And Demeanor
F 2.60c Jury May Not Consider Non-Testifying Defendant’s Courtroom 

Appearance, Conduct Or Demeanor To Find Lack Of Remorse In Capital Trial
F 2.60d  Jury May Only Consider Testifying Defendant’s Demeanor, Conduct Or Appearance 

While He/She Is Testifying And Only As To Matters At Issue
F 2.61 n1 Failure Of Defendant To Testify: Waiver Of Instruction For Strategic Purposes
F 2.61 n2 Failure Of Defendant To Testify: Whether Omission Of Instruction 

Can Be Harmless Error
F 2.61 n3 Improper To Refer To The Prosecution as “The People”
F 2.61a Defendant May Rely On State Of Evidence
F 2.62 n1 Failure To Explain Or Deny: Implausible Explanation
F 2.62 n2 Contradiction Is Not Failure To Explain
F 2.62 n3 Failure To Deny Or Explain Applies To “Important” Evidence
F 2.62 n4 Failure To Explain Or Deny: CJ 2.62 Is Constitutional
F 2.62 n5 Defendant Testifying: Privilege Against Self-Incrimination Is Not Waived 

As To Unrelated Pending Criminal Charges
F 2.62a Failure To Deny Or Explain: Applicability To All Witnesses
F 2.62b Failure To Deny Or Explain: Limitation To Testifying Defendant
F 2.70 n1 No Cautionary Instruction If The Precise Nature Of Defendant’s 

Statement Is Undisputed
F 2.70 n2 Admissions/Confessions: Informing Jury As To Reasons For Caution
F 2.70 n3 Applicability To Admissions Not Offered For The Truth Of The Matter Asserted
F 2.70 n4 Definition Of Confession And Admission Should Be Deleted
F 2.70 n5 Prejudicial Effect Of Failure To Caution About Admissions/Confessions
F 2.70 n6 When Some Statements Are Recorded Or Written And Others Are Not
F 2.70 n7 Cautionary Instruction Applies To Statements Made Before, 

During, Or After The Crime
F 2.70 n8 Defense Objection To Preclude Cautionary Instruction As To Admissions/Confession
F 2.70 n9 Confession Of Co-Defendant: Inability Of Instruction To Limit Or Cure Prejudice
F 2.70 n10 Confessions And Admissions: Expert Testimony Regarding Defendant’s 

Language/Communication Difficulties To Explain Discrepancies 
Between Statements To Police And Defendant’s Version

F 2.70 n11 Exclusion Of Inculpatory Statement By Third Party As Hearsay: Due Process Violation
F 2.70a Confessions And Admissions: When Exculpatory Statements Included
F 2.70b Admissions Or Confessions May Be Disregarded
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F 2.70c Confessions And Admissions: Factors To Consider
F 2.70d Confessions And Admissions: Consideration of Coercion, Etc.
F 2.70e Jury Need Not Give All Parts Of Defendant’s Statement Equal Weight
F 2.70f Confession Or Admission To One Charge, But Not Another
F 2.70g Inculpatory Statement Of One Defendant In Multi-Defendant Trial
F 2.71 n1 No Cautionary Instruction If The Precise Nature Of The Defendant’s 

Statement Is Undisputed
F 2.71 n2 Admissions/Confessions: Informing Jury As To Reasons For Caution
F 2.71 n3 Applicability To Admissions Not Offered For The Truth Of The Matter Asserted
F 2.71 n4 Definition Of Confession And Admission Should Be Deleted
F 2.71 n5 Prejudice Effect Of Failure To Caution About Admissions/Confessions
F 2.71 n6 When Some Statements Are Recorded Or Written And Others Are Not
F 2.71 n7 Cautionary Instruction Applies To Statements Made Before, During, Or After The Crime
F 2.71 n8 Defense Objection To Preclude Cautionary Instruction As To Admissions/Confession
F 2.71a Confessions And Admissions: When Exculpatory Statements Included
F 2.71b Admissions Or Confessions May Be Disregarded
F 2.71c Confessions And Admissions: Factors To Consider
F 2.71d Confessions And Admissions: Considerations of Coercion, Etc.
F 2.71e Jury Need Not Give All Parts Of Defendant’s Statement Equal Weight
F 2.71f When Defendant’s Statement Is A Confession Or Admission To One 

Charge, But Not Another
F 2.71g Confession Or Admission of One Defendant In Multi-Defendant Trial
F 2.71.5 n1 Adoptive Admission: Distinction Between Pre-Arrest And Post-Arrest Silence
F 2.71.5 n2 Adoptive Admissions: Doyle Error Predicated On Inference Or Innuendo
F 2.71.5 n3 Comment On Defendant’s Post-Arrest, Pre-Miranda Silence As Doyle Error
F 2.71.5 n4 Comment On Defendant’s Post-Arrest Demeanor As Doyle Error
F 2.71.5a  Adoptive Admission: Circumstances Must Have Warranted A Response
F 2.71.5b Inference From Pretrial Silence: Preliminary Fact Determination
F 2.71.7 n1 Pre-Offense Statement By Defendant: Sua Sponte Requirement
F 2.72 n1 Proof Of Corpus Delicti:Prior Offenses
F 2.72 n2 Corpus Delicti: Error To Refuse CJ
F 2.72 n3 Failure To Require Corroborating Evidence Of Corpus Reversible Error
F 2.72 n4 Applicability of Corpus Rule to Felony Which Underlies a Felony Murder Charge
F 2.72 n5 Corpus Delicti: Impact Of Proposition 8
F 2.72 n6 Corpus Rule Not Applicable To Administrative Proceeding
F 2.72 n7 Corpus Rule Not Applicable To Statements Which Are Part Of The Crime
F 2.72 n8 Corpus Instruction: Inapplicable To Sentencing Enhancements
F 2.72a Corpus Delicti: Modification To Avoid Confusion Regarding Whether Identity 

And Degree Of Crime Are Elements Which Must Be Proven 
By The Prosecution

F 2.80 n1 Duty To Instruct Even If Witness Not Formally Designated An Expert
F 2.80 n2 Sua Sponte Duty To Limit Child Abuse Expert Testimony
F 2.80 n3 Expert Witnesses: Expert Qualification
F 2.80 n4 Expert Testimony: When Permissible
F 2.80 n5 Expert Witnesses: Bias Of Police Witness Re: Forfeiture
F 2.80 n6 Limitations On Expert Testimony Regarding Gangs: 

Admissibility Of Gang Expert Evidence
F 2.80 n7 Expert Testimony As To Combined Effects Of Alcohol And Cocaine
F 2.80 n8 Expert Witnesses: DNA Issues And Instructions

A. Admissibility Of DNA Evidence
B. Challenging DNA Evidence
C. Post-Conviction Testing
D. DNA Jury Instructions And Motions
E. DNA Research Notes
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F 2.80 n9 Expert Witnesses: Impact Of Daubert
F 2.80 n10 Failure To Give Expert Instruction Held Harmless
F 2.80 n11 Opinion Testimony: Inadmissible as to Definition of the Crime or 

Defendant’s Guilt or Innocence
F 2.80 n12 “Drug Involvement Profile” Evidence Inadmissible As Substantive Proof Of Guilt
F 2.80 n13 Expert Witnesses: Kelly-Frye Analysis Inapplicable To Expert 

Psychiatric Or Psychological Testimony
F 2.80 n14 Expert Testimony: Improper Prosecutorial Comment On Failure Of 

Expert To Testify Regarding Whether Defendant Did Or 
Did Not Have Required Mental State As Misconduct

F 2.80 n15 Whether Kelly Rule Of Admissibility Is Applicable To Psychiatric 
And Psychological Testimony

F 2.80 n16 Expert Witness: Work Product Privilege -- Improper To Comment On 
Defendant’s Failure To Call Expert

F 2.80 n17 Challenging Admission Of Recovered Memory (Repressed Memory Syndrome)
F 2.80 n18 Confessions And Admissions: Expert Testimony Regarding Defendant’s 

Language/Communication Difficulties To Explain Discrepancies 
Between Statements To Police And Defendant’s Version

F 2.80 n19 Expert Testimony: Improper Profile Evidence
F 2.80 n20 Improper To Characterize Prosecution Witness As Fingerprint “Expert”
F 2.80a Court-Appointed Expert Should Be Treated The Same As Any Other
F 2.80b Testimony of Expert Witness
F 2.80c Expert Witness: Consideration Of The Foundation Of The Opinion
F 2.80d Deletion Of The Term “Expert” From Expert Witness Instruction
F 2.82 n1 Hypothetical Questions: Improperly Placing Burden On Defendant To

Prove Hypotheticals
F 2.83a Expert Witness: Weighing One Expert Against Another
F 2.90 n1 Definition Of “Beyond Reasonable Doubt”
F 2.90 n2 Due Process Challenge To CJ 2.90 Rejected; CJ 2.90 Revised; PC 1096 Amended
F 2.90 n3 Erroneous Reasonable Doubt Instruction As Reversible Per Se
F 2.90 n4 Alternative Definition Of Reasonable Doubt
F 2.90 n5 Due Process/Ex Post Facto Challenge To CJ 2.90 (1994 Revision)
F 2.90 n6 Arbitrary Denial Of State Created Right As Due Process Violation
F 2.90 n7 Error To Characterize Reasonable Doubt As “Doubt For Which Some 

Good Reason Can Be Given”
F 2.90 n8 Improper To Relate Reasonable Doubt To “Every Day” Decisions
F 2.90 n9 Proof Beyond A Reasonable Doubt: Instruction That Absolute

 Certainty Is Not Required
F 2.90 n10 No Duty To Instruct Sua Sponte On Presumption Of Innocence Or 

Prosecutorial Burden At Penalty Phase
F 2.90 n11 Error To Instruct Jury That Defendant Is Presumed Not Guilty
F 2.90 n12 Reversible Error For Failure To Define Proof Beyond A Reasonable Doubt
F 2.90 n13 Counsel Has Duty To Challenge CJ 2.90 Notwithstanding View Of Intermediate

 California Appellate Court That The Issue Is Frivolous
F 2.90 n14 Improper To Refer To The Prosecution as “The People”
F 2.90 n15 Pretrial Instructions During Voir Dire: Impact On Jury Instruction Errors At Trial
F 2.90 n16 Equal Protection Challenge To CJ 2.90 Based On Bush v. Gore
F 2.90a Burden Of Proof: Definition Of Burden
F 2.90b Rejection or Disbelief Does Not Satisfy Prosecution’s Burden
F 2.90c Prosecution Bound by Defendant’s Statement Unless Contrary 

Evidence Presented
F 2.90d Duty To Presume Defendant Innocent: No Necessity For Defendant 

To Produce Evidence
F 2.90e “Abiding Conviction,” Must Be Defined To Avoid Confusion With 
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The Clear And Convincing Evidence Standard
F 2.90f Definition Of “Abiding” As Lasting And Permanent
F 2.90g Abiding Conviction Requires More Than “Strong And Convincing Belief”
F 2.90h Proof Beyond A Reasonable Doubt Requires That Jurors Be More Than 

“Firmly Convinced” Of The Defendant’s Guilt
F 2.90i Jury Must Find All Required Elements Beyond A Reasonable Doubt
F 2.90j Clarification of the Burden of Proof When One Defendant Points the Finger at Another
F 2.90k Constitutional Challenge To CJ 2.90: Defendant Presumed Innocent 

“Unless” Contrary Is Proven
F 2.91 n1 Burden Of Proving Identity: No Sua Sponte Duty
F 2.91 n2 Improper To Refer To The Prosecution as “The People”
F 2.91a Uncorroborated Eye Witness
F 2.91b Eyewitness Identification: When Defendant Present At Scene
F 2.92 n1 Eyewitness Factors: Suggestive ID Procedure
F 2.92 n2 Eyewitness Factors: “Weapon Focus Effect”
F 2.92 n3 Eyewitness Factors: Due Process Challenge Rejected
F 2.92 n4 Eyewitness Factors: Age Differential
F 2.92 n5 Eyewitness Factors Must Be Requested
F 2.92 n6 Eyewitness Factors: Dog Tracking
F 2.92 n7 Corpus Instruction: Inapplicable To Sentencing Enhancements
F 2.92 n8 Eyewitness Factors To Consider: Voice Identification
F 2.92 n9 Eyewitness Testimony Subject To Daubert Rule
F 2.92 n10 Applicability Of Eyewitness Instruction When Defendant Present At Crime Scene
F 2.92 n11 Eye Witness Instruction Should Not Explain Factors
F 2.92 n12 Resource For Eyewitness Testimony Material
F 2.92 n13 Does Specific Instruction On Identification Increase The Rate Of Conviction?
F 2.92 n14 Eyewitness Factors: Reference To Psychological Studies During Argument
F 2.92 n15 Department Of Justice Guidelines On Eyewitness Identification Procedures
F 2.92 n16 Failure To Request Expanded Eyewitness Instructions As Ineffective 

Assistance Of Counsel
F 2.92 n17 Juror Misconceptions Regarding Cross-Racial Identification
F 2.92a Eyewitness Failing To Attend Pretrial Lineup
F 2.92b Factors Not Specified in CALJIC 2.92
F 2.92c Identification: Dog Tracking
F 2.92d Factors to Consider In Proving Identity By Voice Identification
F 2.92e Identification: Alternative Form
F 2.92f Eyewitness Factors: Prior Failure To Identify Defendant
F 2.92g Eyewitness Identification Must Be Viewed With Caution
F 2.92h Eyewitness Identification: How Jury Should Consider The Factors
F 2.92i Eyewitness Identification: Consideration Of Whether The Witness 

Changed His Or Her Mind About The Identification

Non-CALJIC Evidentiary

F 2.001 n1 Evidence Dependent Upon Proof Of A Preliminary Fact: General Note
F 2.001a Defendant’s Right To An Instruction That The Jury Is Entitled To Disregard 

Certain Evidence When A Sufficient Foundation Has Not Been Shown
F 2.002a Sample Cautionary Instruction
F 2.003a Cautionary Instruction: Eyewitness Failing To Attend Pretrial Lineup
F 2.004 n1 Checklist Of Procedures Relating To Jury View
F 2.004 n2 Factors In Determining Whether To Allow Jury View
F 2.004 n3 Presence Of Judge At Jury View
F 2.004 n4 Ex Parte View Of Crime Scene By Trial Judge
F 2.004 n5 Presence Of Accused At Jury View
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F 2.004 n6 Presence Of Counsel At Jury View
F 2.004 n7 Comments By Counsel During Jury View
F 2.004 n8 Importance Of Jury View In Identification Case
F 2.004 n9 Jury View: Record Of Proceedings
F 2.004 n10 Jury View: Research Notes
F 2.004 n11 Motion For Jury View
F 2.004a Cautionary Instruction: Authorized View Of The Scene By The Jury
F 2.004b Non-CALJIC Cautionary Instructions: Jury Should Be Instructed As To

 Whether Or Not The View Of The Scene Is Evidence
F 2.004c Non-CALJIC Cautionary Instructions: Jury View -- Unavoidable View Of Scene
F 2.004d Non-CALJIC Cautionary Instructions: Jury View -- Cautionary 

Instruction Regarding Changed Conditions
F 2.004e Non-CALJIC Cautionary Instructions: Jury Should Be Admonished 

Against Talking During Jury View
F 2.004f Non-CALJIC Cautionary Instructions: Jury To Remain Together And 

With The Judge Or Court Officer During Jury View
F 2.005a Cautionary Instruction: Dismissed Defendant
F 2.006a Cautionary Instruction: Dismissed Counts
F 2.007a Cautionary Instruction: Relationship Of Exhibits To Testimony
F 2.008a Cautionary Instruction: Courtroom Security
F 2.009a Cautionary Instruction: Defendant’s Absence
F 2.010a Witness Afraid To Testify: Limiting Instruction
F 2.011a Jurors To Disregard Defendant’s Courtroom Behavior
F 2.012a Child Abuse Accommodation/Delayed Reporting Syndrome 

Expert: Limiting Instruction
F 2.013a When Ex-Felon Status Is Proven By Specific Evidence
F 2.014 n1 When Prosecution Loses Or Destroys Evidence: Bad Faith Destruction 

Of Known Exculpatory Evidence
F 2.014 n2 When Prosecution Loses Or Destroys Evidence: Trial Court’s Discretion 

To Instruct When Due Process Showing Is Insufficient
F 2.014 n3 Propriety Of Instructions When Prosecution Loses Or Destroys Evidence: Jury 

Instruction As Sanction For Prosecutorial Loss Or Destruction Of Evidence
F 2.014a Destruction Or Failure To Preserve Evidence
F 2.015a Discharge of Defense Counsel During Trial
F 2.016 n1 When Prosecution Asserts Privilege Of Non-Disclosure: Admonition Required (EC 1040)
F 2.017a Hypnosis Testimony
F 2.018a Defendant’s Previous Trial: Jury Not To Consider
F 2.019 n1 Examples Of Prosecutorial Misconduct

(1) Delivering Soliloquy In Victim’s Voice
(2) Invoking Religious Authority
(3) Asking Jury To Make Inferences Prosecution Knew Were False

F 2.019a Admonition To Counteract Prosecutor Misconduct
F 2.020a Instruction Concerning Character Of Evidence: “Negative” Testimony
F 2.021a Cautionary Instruction: Use Of Interpreter By Defendant
F 2.022a Cautionary Instruction: Exhibits
F 2.023a This instruction has been renumbered. See FORECITE F 17.30b
F 2.024a Jury To Be Guided By Official English Translation/Interpretation
F 2.025 n1 Evaluation Of Fingerprint Evidence
F 2.025 n2 Defendant Permitted To Comment On Lack Of Fingerprint Evidence
F 2.025 n3 Improper To Characterize Prosecution Witness As Fingerprint “Expert”
F 2.025 n4 Challenge To Admission Of Fingerprint Evidence
F 2.025a  Evaluation Of Fingerprint Evidence
F 2.025b Fingerprint Evidence: Expert Testimony Not Binding
F 2.026a Cautionary Instruction: When Defendant Testifies In Narrative Fashion
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F 2.026b Non-CALJIC Cautionary Instructions: Cautionary Instruction Regarding 
Defendant’s Misconduct In Court

CALJIC Part 3-4

F 3.00 n1 After Acquired Intent To Aid And Abet Robbery (PC 31)
F 3.00 n2 Aiding/Abetting Unavailability Of Procuring Agent Defense
F 3.00 n3 No Murder Liability for Aider And Abettor Acting In Heat Of Passion
F 3.00 n4 Aiding And Abetting: No Affirmative Duty To Act
F 3.00 n5 Lesser Offense Liability For Aider And Abettor
F 3.00 n6 Aiding and Abetting Includes A Specific Intent Mens Rea
F 3.00 n7 Special Circumstance For Aiders/Abettors
F 3.00 n8 Aider And Abettor Liability When Perpetrator Has Been Acquitted
F 3.00 n9 Aider And Abettor Liability For Person Incapable Of Committing the 

Substantive Crime As A Perpetrator
F 3.00 n10 Minor Not Criminally Liable As Aider And Abetter To Statutory Rape
F 3.00 n11 Buyer-Seller Transaction Insufficient To Establish Aiding And Abetting
F 3.00 n12 Minor Not Criminally Liable As Aider And Abettor To Incest
F 3.00a Aiding and abetting: Application of Elements to Defendant
F 3.00b  Aiding And Abetting: “Equally Guilty” Language Improper When 

Accomplice May Be Convicted Of Lesser Offense Than Perpetrator
F 3.00c Buyer-Seller Transaction Insufficient To Establish Aiding And Abetting
F 3.00d Buyer-Seller Relationship: On Factors To Consider
F 3.00e Aiding And Abetting: Requirement That Act, Knowledge And Intent Elements

 Occurred Prior To Or During The Commission Of The Offense (PC 31)
F 3.01 n1 Aider and Abetter: Constructive Presence
F 3.01 n2 Gang Membership Insufficient To Prove Aider and Abetter Liability
F 3.01 n3 Applicability Of Aiding And Abetting When Single Element Is Committed By Another
F 3.01 n4 CJ 3.01 Must Be Given With CJ 3.00
F 3.01 n5 Jurisdiction Of California For In-State Aiding And Abetting Of Out-Of-State Offense
F 3.01a Defendant Must Advise And Encourage To Be An Aider And Abettor
F 3.01a.1  Aiding And Abetting Defined And Distinguished (PC 31)
F 3.01b For Aider/Abettor To Be Guilty Of Murder Perpetrator Must Harbor Express Malice (PC 31)
F 3.01c Post-Crime Assistance Is Not Aiding and Abetting (PC 31)
F 3.01d Post-Crime Assistance Is Not Aiding and Abetting (PC 31)
F 3.01e Perpetrator Must Be Found Guilty Beyond A Reasonable Doubt
F 3.01f No Legal Duty To Report Crime
F 3.01g Aiding And Abetting Defined And Distinguished (PC 31)
F 3.01h “Standing By” During The Offense Is Not Aiding and Abetting
F 3.01i  Mere Presence Which Assists Commission Of The Crime Is Not Aiding And Abetting
F 3.01j Aiding And Abetting: Clarification Of Actus Reus and Mens Rea
F 3.01k Aiding And Abetting: “Feigned Accomplice” Defense
F 3.01l Jury Required To Find More Than Mere Presence
F 3.01m Aiding And Abetting: “Feigned Perpetrator” Defense
F 3.01n Aider And Abettor Must Separately Form Intent Or Mental State Elements 

Of Charged Offense
F 3.01o Aider And Abettor: Self-Defense Or Defense Of Others
F 3.01p Applicability Of Imperfect Self-Defense And/Or Heat Of Passion To 

Person Charged With Aiding And Abetting Murder
F 3.01q  Aiding And Abetting Requires Substantial Participation
F 3.01r For Aider/Abettor To Be Guilty Of First Degree Murder, Perpetrator 

Must Harbor Express Malice and Premeditation and Deliberation
F 3.01s Aiding And Abetting: Mere Presence At The Scene And Intimate Knowledge 

Of The Crime Are Not Sufficient To Convict
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F 3.02 n1 No Murder Liability For Aiding And Abetting Misdemeanor
F 3.02 n2 Natural and Probable Consequences: Objective Standard
F 3.02 n3 Instruction On Uncharged Elements Of Target Offense
F 3.02 n4 Requirement That Jury Find Target Offense To Have Been Committed
F 3.02 n5 Jury Must Unanimously Agree Upon The Acts Constituting The Target Offense
F 3.02 n6 Homicide Not A Natural And Probable Consequence Of A Gang Attack
F 3.02 n7 Homicide Not A Natural And Probable Consequence Of Robbery Or Burglary
F 3.02 n8 No Aider And Abettor Liability When Defendant Is Perpetrator Of “Target” Offense
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F 3.03a Termination Of Liability For Aider And Abettor: No Duty To Act 
Unreasonably In Preventing Commission Of The Crime

F 3.03b  Termination Of Liability For Aider And Abetter: Defendant Need 
Only Raise A Reasonable Doubt
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F 3.18 n2 Accomplice Corroboration: Limited To “Incriminating” Evidence
F 3.18 n3 Whether Failure To Give Accomplice Instruction Constitutes Structural 

Error Under The Federal Constitution
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F 3.32 n8 Defense Theory: PTSD
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F 3.40 n3 Pre-1992 Causation Instructions Created Improper Mandatory Presumption
F 3.40 n4 Sua Sponte Duty To Instruct On Causation
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F 4.10 n2 Present Mental Competence: Allocation Of Burden When Co-Counsel, But 
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F 4.007 n17 Double Jeopardy: Prosecutor Misconduct -- Argument Intended To Provoke A Mistrial



TABLE OF CONTENTS

     Page

-xxxiii-

F 4.007 n18 Double Jeopardy: Continuing Offenses
F 4.007a Defense Of Former Jeopardy
F 4.008a Good Faith Practice Of Medicine (HS 11153 & HS 11154)
F 4.009a Concealed Or Loaded Firearm: Justification -- Grave 
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F 4.014a Territorial Jurisdiction
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F 4.017a Immunity of “Police Agent” In Narcotics Deal (HS 11367)
F 4.018a No Aider and Abetter Or Conspiracy Liability When Perpetrator or 

Co-Conspirator Is Not Guilty
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Harshly in Self-Defense
F 4.020 n1 Third Party Culpability: Sua Sponte Duty
F 4.020 n2 Uncharged Acts: Admissibility Of Third Party Guilt Evidence
F 4.020a Third-Party Culpability As Defense Theory
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F 4.021a Burglary: Defense Of Consent
F 4.022a Battery: Defense Of Consent (PC 242)
F 4.023a Bigamy: Mistake Of Fact As Defense (PC 281)
F 4.024a Unlawful Sexual Intercourse: Mistake Of Fact As Defense (PC 261.5)
F 4.025a Receiving Stolen Property: Innocent Intent Defense
F 4.026a Embezzlement: Claim Of Right As Defense
F 4.027a Non-CALJIC Defenses: Medical Marijuana Initiative (Prop. 215) 
F 4.028a  Consciousness Of Innocence Based On Rejection Of Immunity Offer
F 4.029a Sale Of Alcohol To Minors: Failure To Make ID Of Seller As Defense (BP 25658(a))
F 4.030a Epilepsy As Defense Theory Even If Crime Did Not Occur During A Seizure
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F 4.031 n2 Culture/Cultural Background As Relevant To Premeditation/Deliberation
F 4.031 n3 Culture/Cultural Background As Relevant To Heat Of Passion (PC 192(a))
F 4.031 n4 Native American Cultural Defense
F 4.031a Heat Of Passion: Consideration Of Defendant’s Culture
F 4.032 n1 Defense Theory: Fetal Alcohol Syndrome (FAS)
F 4.033 n1 Defense Of Impossibility
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F 5.00a Excusable Homicide:  Explanation Of The Degree Of Care And Caution Required
F 5.00b Modification When Crime Involves Fetal Victim
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F 5.12 n2 Definition Of Great Bodily Injury (PC 197 & PC 198)
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F 5.12 n5 Self-Defense: Vulnerability Of Defendant To Show Honest 
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F 5.12 n7 Duty To Instruct On Self-defense Or Imperfect Self-defense 
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Measures In Self-Defense
F 5.12b Transferred Self-Defense
F 5.12c A Previously Battered Woman Has The Right To Act More Quickly And 

Harshly in Self-Defense
F 5.12d Assaultive Character To Show Victim Acted In Conformity With Character
F 5.12e Evidence Of Assaultive Acts To Show Victim Acted In Accordance With 

Character And To Show Reasonableness Of Defendant’s Belief
F 5.12f “Reasonably Should Know” Standard: Consideration Of Physical Disabilities
F 5.12g Antecedent Threats By A Third Party Or Group Justify Quicker And 

Harsher Measures In Self-Defense
F 5.12h Reasonable Person Standard: Consideration Of All Relevant Circumstances

 In Which The Defendant Is Placed
F 5.12i  Antecedent Threats: Existence Of Threat To Be Determined In Light 

Of All The Surrounding Circumstances
F 5.12j Self-Defense: Driving By Person Who May Initiate An Assault Does Not 

Negate Driver’s Right To Self-Defense
F 5.12k Justifiable Homicide In Self-Defense Or Defense Of Others
F 5.12l  Failure To Request Antecedent Threats Instruction As IAC
F 5.12m Self-Defense: Applicability To Aider And Abettor
F 5.13 n1 Justifiable Homicide--Defense Of Self Or Another
F 5.15 n1 Self-Defense: Sua Sponte Duty To Instruct
F 5.15a Self-Defense: Specification Of Prosecution’s Burden
F 5.17 n1 Imperfect Self-Defense Reaffirmed By California Supreme Court
F 5.17 n2  Imperfect Self-Defense: Instruction Warranted If Ordinary Self-Defense 

Instruction Is Warranted
F 5.17 n3 Imperfect Self-Defense: Inconsistency With CJ
F 5.17 n4 Application Of Imperfect Self-Defense To Attempted Murder:

 Adaption Of CALJIC Instructions
F 5.17 n5 Imperfect Self-Defense: Requirement That Defendant Believe Lethal Force Is Necessary
F 5.17 n6 Imperfect Self-Defense: Inapplicable To Enhancements
F 5.17 n7 Is Imperfect Self-Defense Applicable To Reduce Mayhem To Assault Or Battery?
F 5.17 n8 Applicability Of Imperfect Self-Defense To Aggravated Mayhem
F 5.17 n9 Imperfect Self-Defense As Lesser Included Offense Rather Than Affirmative Defense
F 5.17 n10 Duty To Instruct On Self-defense Or Imperfect Self-defense When 

Defendant Has Not Testified
F 5.17 n11 Imperfect Self-Defense As Defense To Drunk Driving Murder
F 5.17 n12 Appellate Issue Alert: 1995 Pocket Part Definition Of “Imminent Peril” 

Prejudicially Defective
F 5.17 n13 Imperfect Self-Defense Inapplicable To Felony Murder
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F 5.17 n14 Imperfect Self-Defense Without Intent To Kill: Requires Sua Sponte
Instruction On Voluntary Manslaughter

F 5.17 n15 Imperfect Self-Defense Instruction Should Be Included With 
Manslaughter Instructions

F 5.17a Imperfect Self-Defense: Definition Of Imminent Danger
F 5.17b Imperfect Self-Defense: Applicability To Mental Defect Or Intoxication
F 5.17c Imperfect Self-Defense: Definition Of Imminent Danger
F 5.17d Imperfect Self-Defense Applies To Implied Malice
F 5.17e Imperfect Self-Defense: Definition Of “Wrongful Conduct”
F 5.17f Belief In Need To Defend
F 5.17g Imperfect Self-Defense: Applicability To Aider And Abettor
F 5.30 n1 Self-Defense Against Assault: Applicability Of Homicide Self-Defense Principles
F 5.30 n2 Self-Defense Against Assault
F 5.30a Non-Homicidal Defense Of Self Or Others: Burden of Proof
F 5.30b Reasonable Person Standard: Consideration Of All Relevant Circumstances

 In Which The Defendant Is Placed
F 5.30c Non-Homicidal Defense Of Self Or Others: Consideration Of Physical Disabilities
F 5.30d Self-Defense Against Assault Or Any Battery: Applicable To Battery

 Without Bodily Harm
F 5.30e Self-Defense Or Defense Of Others Against Assault
F 5.31 n1 Non-Homicidal Self-Defense: Burden Of Proof
F 5.32 n1 Non-Homicidal Self-Defense: Burden Of Proof
F 5.32 n2 Defense Of Others Applies To Fetus
F 5.32 n3 Use Of Force In Defense Of Another: Duty To Instruct
F 5.32a  Use Of Force In Defense Of Another: Applicable To Battery Without Bodily Harm
F 5.32b Self-Defense: Defense Of Others Applies To Attack On Person 

Trying To Prevent Rescue
F 5.32c Self-Defense: Applicability To Aider And Abettor
F 5.40a Ejection Of Civil Trespasser As Defense To Criminal Battery
F 5.42 n1 Defense Of Habitation: Definition Of “Habitation”
F 5.42 n2 Defense Of Home: Not Applicable To Non-Resident
F 5.42a Defense Of Home: Presumption Of Reasonable Fear (PC 198.5)
F 5.50 n1 Self-Defense: Sua Sponte Duty To Instruct
F 5.50a Assailed Person Need Not Retreat From His Or Her Residence
F 5.50b Brandishing A Deadly Weapon In Self-Defense
F 5.51 n1 Self-Defense: Consideration Of Antecedent Threats
F 5.51 n2 Self-Defense: Sua Sponte Duty To Instruct
F 5.51a Self-Defense: Applicable To Battery Without Bodily Harm
F 5.52a Self-Defense: When Danger Ceases
F 5.54a Self-Defense By An Aggressor: Non-Deadly Aggressor Need Not 

Withdraw From Deadly Counter-Attack
F 5.54b Self-Defense By An Aggressor: No Requirement That Aggressor

Verbally Notify Adversary Of Withdrawal
F 5.56a Mutual Combat
F 5.56b Mutual Combat: Non-Deadly Combatant Need Not Withdraw 

From Deadly Counter-Attack
F 6.00 n1 Whether Factual Impossibility Precludes Conviction For Attempt (PC 21a & PC 664)
F 6.00 n2 Attempt: Distinction Between Solicitation And Attempt
F 6.10 n1 Conspiracy: General Principles Regarding Proof (PC 182)
F 6.10 n2 Conspiracy: Whether Actual Impossibility Is A Defense (PC 182)
F 6.10 n3 Conspiracy: Unanimity As To Overt Act (PC 182)
F 6.10 n4 Propriety Of Multiple Convictions For Conspiracy To Commit 

Multiple Criminal Acts (PC 182)
F 6.10 n5 Conspiracy: Instruction On Degree Of Target Crime(PC 182)
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F 6.10 n6 Conspiracy: Requirement Of Knowledge (PC 182)
F 6.10 n7 No Conspiracy With Government Agent Or Feigned Participant (PC 182)
F 6.10 n8 No Conspiracy If Co-Conspirator Is Acquitted (PC 182)
F 6.10 n9 Conspiracy To Commit Murder: Jury Need Not Determine Degree (PC 182)
F 6.10 n10 Conspiracy: Miscellaneous Arguments Rejected (PC 182)
F 6.10 n11 Conspiracy To Commit Murder: Intent To Kill Requirement (PC 182)
F 6.10 n12 Conspiracy: Retroactivity Of Sentencing Amendment During 

Pendency Of The Conspiracy
F 6.10 n13 Jurisdiction Of California For In-State Conspiracy To Commit Out-Of-State Offense
F 6.10 n14 Conspiracy: Determination Of Whether Lesser Offense Is Within Charge Of Conspiracy
F 6.10 n15 Conspiracy To Commit Second Degree Express Malice Murder
F 6.10 n16 Commentary Criticizing The Crime Of Conspiracy
F 6.10 n17 Conspiracy: Gang Members’ General Agreement To Support Each Other 

In Fights Insufficient To Prove Conspiracy To Commit Assault
F 6.10 n18 Conspiracy To Commit Prostitution (PC 647): Overt Act May Precede Agreement
F 6.10 n19 Conspiracy: Jurisdiction In County Where Overt Act Committed
F 6.10 n20 Conspiracy: Arming Enhancement (PC 12022(a)(1)) Permissible If During 

Course Of The Conspiracy
F 6.10 n21 Conspiracy: Overt Act Must Be Independent Of The Agreement Itself
F 6.10 n22 Conspiracy: Desired Or Wanted Result Is Not An Overt Act
F 6.10a Conspiracy: Timing Of Overt Act – Must Be Committed After Agreement 

But Before Target Offense (PC 182)
F 6.10b Specification Of Conspiracy’s Object (PC 182)
F 6.10c Requirement That Co-Conspirator Be Found Guilty Beyond A Reasonable Doubt
F 6.10d Multiple Conspiracy: Jury Determination
F 6.10e Conspiracy: Specification Of Elements, Intent And Knowledge

A. Enumeration Of Elements
B. Specification Of The Defendant’s Intent
C. Knowledge Requirement
D. Overt Acts
E. Timing Of Overt Act

F 6.10f Conspiracy: Efforts To Conceal Do Not Extend The Duration Of The 
Conspiracy And Are Not Overt Acts

F 6.10g Conspiracy: Approval Or Acquiescence In The Object And Purpose
Does Not Prove Membership In Conspiracy

F 6.10h Conspiracy To Obstruct Justice (PC 182(5))
F 6.10i Conspiracy: Buyer-Seller Instruction
F 6.10j Conspiracy: Decision Must Be As To Each Defendant
F 6.10k Conspiracy To Commit A Public Welfare Offense: Requirement Of 

Specific Intent To Violate The Law
F 6.10l Buyer-Seller Relationship: On Factors To Consider
F 6.10.5 n1 Conspiracy: Overt Act Must Be Independent Of The Agreement Itself
F 6.10.5a Specification Of Conspiracy’s Objective (PC 182)
F 6.10.5b Conspiracy: Specification Of Elements, Intent and Knowledge
F 6.11 n1 Liability For Crimes Committed By Other Conspirators (PC 182)
F 6.11 n2 Conspiracy: Uncharged Conspiracy May Not Be Basis of A Conviction

For A Charged Substantive Offense
F 6.11a Collateral Estoppel Precludes Conviction Of Conspiracy When The Other

Alleged Conspirators Have Been Acquitted (PC 182)
F 6.11b Conspiracy -- Joint Responsibility: Requirement Of Proof Beyond 

A Reasonable Doubt
F 6.11c Multiple Conspiracies: Limitation Of Joint Responsibility
F 6.11d Charged Crime Must Be Natural And Probable Consequence Of Original 

Object Of The Conspiracy
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F 6.11e Natural And Probable Consequences: Objective Standard
F 6.11f Natural And Probable Consequences: Improper To Define “Natural” As “

In Accordance With Human Nature, Not Abnormal,” And 
“Probable” As “Not Unlikely”

F 6.12a Conspiracy: Nature Of Agreement --“Jointly Conceived Plan”
F 6.13 n1 Association Alone Does Not Prove Membership In Conspiracy (PC 182)
F 6.13a Conspiracy: Knowing Association Insufficient
F 6.13b Conspiracy Must Be Based On Acts and Statements Of The Defendant
F 6.14a Adoption Of Criminal Design And Intent Requires Defendant To 

Actually Form The Requisite Specific Intent
F 6.15 n1 Applicability Of CJ 6.15 (5th Edition) To Aiding And Abetting (PC 182)
F 6.15a Liability For Independent Acts Of Co-Conspirators
F 6.18 n1 Appellate Issue Alert: Pre-1997 Version
F 6.18a Knowing Commission Of Act In Furtherance Of Conspiracy Does

Not Prove Membership In Conspiracy
F 6.19a Joining Conspiracy After Its Formation: Requisite Elements
F 6.20 n1 Withdrawal From Conspiracy Required Before Commission Of Overt Act (PC 182) 
F 6.20a Withdrawal From Conspiracy: Sufficiency Of Showing (PC 182)
F 6.20b Withdrawal From Conspiracy: Defendant Need Only Raise 

A Reasonable Doubt (PC 182)
F 6.21a  Conspiracy Normally Terminates When The Criminal Object Has 

Been Obtained Or Defeated (PC 182
F 6.22 n1 Conspiracy: Case Must Be Considered As To Each Defendant 

(PC 182) CJ 6.22 Inapplicable In Separate Trials
F 6.22a Consider Conspiracy Case As To Each Defendant: Specification Of Elements
F 6.24 n1 Co-Conspirators: Hearsay Exception
F 6.24a Admissibility Of Co-Conspirator Statements: When Not Admissible 

Against All Co-Defendants (PC 182)
F 6.24b Admissibility Of Co-Conspirator’s Statements (PC 182)
F 6.25 n1 Propriety Of Multiple Conspiracy Convictions For Conspiracy 

To Commit Multiple Acts (PC 182)
F 6.35 n1 Propriety Of Multiple Convictions For Single Solicitation Against Multiple Victims
F 6.35 n2 Solicitation: Preemption Of Prosecution For Attempted Possession
F 6.35 n3 Appellate Issue Alert: Pre-1997 Version
F 6.35 n4 Solicitation: Communication Must Be Received By Intended Recipient (PC 653f)
F 6.35 n5 Solicitation (PC 653f): Person Solicited Must Be Asked To Commit A Crime
F 6.35a Solicitation Requires Both Request And Specific Intent
F 6.35b Solicitation To Commit Murder
F 6.36 n1 Appellate Issue Alert: Pre-1997 Version
F 6.40 n1 Accessories: Instruction Upon Definition Of Underlying Felony
F 6.40 n2 No Bar To Conviction As Accessory And Perpetrator
F 6.40 n3 Accessories: Consciousness Of Guilt Evidence Insufficient
F 6.40 n4 Accessory After The Fact: Locus Delicti
F 6.40 n5 Collateral Estoppel As Defense To Accessory Charge
F 6.40 n6 Accessories: Unreasonable Belief In Duress Does Not Negate Intent
F 6.40 n7 Accessories: Failure To Plead Underlying Offense
F 6.50 n1 Gang Statute Held Constitutional
F 6.50 n2 Gangs: Homicide Not Foreseeable Risk
F 6.50 n3 Limitations On Expert Testimony Regarding Gangs
F 6.50 n4 Gangs: Grand Theft Of Vehicle Added To Statute
F 6.50 n5 Admissibility Of Gang Affiliation Evidence
F 6.50 n6 Federal Constitution Requires Unanimity As To Predicate Offenses
F 6.50 n8 Gang Offense: Pattern Of Criminal Activity Must Occur Prior To The Charged Offense
F 6.50 n9 Gang Offense: No Requirement Of Threat Of Continued Criminal Activity
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F 6.50 n10 Gangs: Expert’s Testimony Must Be Based On Personal Knowledge 
Or Actual Evidence

F 6.50 n11 May Expert Testimony Be Used To Prove “Primary Activity” Element
 Of Criminal Gang Offense? 

F 6.50 n12 Single Incident To Prove “Pattern” Of Gang Activity
F 6.50 n13 Prior Juvenile Adjudications Inadmissible Re: Gang Activity
F 6.50 n14 Gang Offense: PC 186.22(c) Convictions Cannot Stand
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F 6.50 n19 “Engaged In” vs. “Committed”
F 6.50 n20 Distinction Between Substantive Gang Offense (PC 186.22(a)) 

And Gang Enhancement (PC 186.22(b))
F 6.50 n21 Gang Statute Applies To Perpetrator As Well As Aider And Abettor
F 6.50 n22 Gangs: Whether Proposition 21 Violates Separation Of Powers
F 6.50 n23 Gangs: PC 186.22(d) Is Not A Separately Chargeable Crime
F 6.50 n24 Gang Offender Registration (PC 186.30)
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Sentenced To Life For Attempted Second Degree Murder
F 6.50a Criminal Street Gangs (PC 186.22(a))
F 6.50b Criminal Street Gangs: Definition Of “Actively Participated”
F 6.50c “Primary Activity” Of Gang: Must Be Proven Beyond A Reasonable Doubt (PC 186.22)
F 6.50d Prior Statement Of Deceased Declarant In Gang Case
F 6.50e Gangs: Definition Of “Primary Activity”
F 7.02 n1 Asking For/Receiving Bribe By Public Official: Proof And Intent (PC 68)
F 7.02 n2 Asking For/Receiving Bribe By Public Official: Unanimity
F 7.15 n1 Witness Intimidation (PC 136.1)
F 7.15 n2 Intimidation Of A Witness: Misdemeanor Intimidation As Lesser 

Included Offense Of Felony Intimidation
F 7.16 n1 Witness Intimidation: Specific Intent To Affect Testimony (PC 136.1)
F 7.16 n2 Witness Intimidation: Battery As Lesser Offense (PC 136.1)
F 7.20 n1 Perjury: Materiality In Reform Act Cases (PC 118)
F 7.20 n2 Perjury: Materiality In PC 118 Cases
F 7.20 n3 Perjury: Statement Need Not Affect Proceeding Nor Be Directly Material (PC 118)
F 7.20 n4 Perjury: Requirement Of Juror Unanimity (PC 118)
F 7.20 n5 Perjury: Definition Of “Material Matter” 
F 7.20 n6 Perjury: Applicability Of Gaudin To Other Crimes In Which Materiality Is An Element
F 7.20 n7 Perjury: False Declaration Is Perjury Only If Delivered With Intent 

To Be Uttered Or Published As True
F 7.20 n8 Perjury Based On Deposition: Transcript Must Be Executed By Deponent
F 7.20a Perjury: Improper To Presume Materiality Element (PC 118)
F 7.20b Perjury: Clarification Of Necessary Intent
F 7.21a Perjury: Clarification Of Necessary Intent
F 7.23 n1 Perjury: Prejudicial Error For Failure To Instruct On The More-Than-One

Witness Requirement
F 7.30 n1 Escape: Lawful Custody As A Legal Question (PC 4532)
F 7.30 n2 Escape: Failure to Return From Furlough (PC 4532)
F 7.30 n3 Escape: Definition of “Force and Violence” (PC 4532)
F 7.30 n4 Escape: Flight From Officer Is Not Escape From Custody
F 7.30 n5 Escape: Preemption Precludes Prosecution Of Juvenile For Felony 

Escape Based on Escape From Juvenile Hall
F 7.30 n6 Escape: Duress/Necessity As Justification
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F 7.30 n7 Escape: Applicability To Home Detention Program (PC 4532)
F 7.30 n8 Escape: Merely Being “Missing” Is Insufficient To Prove Escape (PC 4530(b))
F 7.31 n1 Escape: Applicability To Home Detention Program (PC 4532)
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Violence Or Aid And Abet Or Conspire With The Person Who 
Used Force Or Violence
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Consideration Of A Reasonable Person In Defendant’s Positio
F 7.40 n1 Threatening A Judge: Constitutionality of PC
F 7.40 n2 Threatening A Judge: Whether Threat Must Be Unconditional (PC 76)
F 7.40 n3 Threatening Certain Officials: “Apparent” Ability Not “Present” Ability Required
F 7.40 n4 PC 422 Threat Requirements Do Not Apply To PC
F 7.40 n5 Threats Communicated To Third Parties
F 7.40 n6 Threats Against Judge: Requirement That Threats Caused Judge To Fear 

For His Or Her Safety (PC 76)
F 7.50 n1 Resisting Executive Officer (PC 69): Means Of Violating The Statute
F 7.50 n2 Resisting Executive Officer (PC 69): Error To Instruct Jury That 

Prison Guards Are Executive Officers
F 7.50a Resisting Executive Officer (PC 69): Requirement Of Specific Intent
F 7.61 n1 Tax Evasion: Willful Failure To File Tax Return With Intent To Evade Taxes
F 7.61 n2 Tax Evasion: Failure To File Tax Return
F 7.61a Tax Evasion: Knowledge And Intent Elements
F 7.62a Tax Evasion: Knowledge And Intent Elements
F 7.66a Tax Evasion: Knowledge And Intent Elements
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F 8.00a Malice: Adaption To Include Fetus Murder
F 8.10 n1 Prosecution Burden To Prove No Irreversible Cessation Of Circulatory, 

Respiratory And Brain Functions (PC 187)
F 8.10 n2 Sua Sponte Instruction On Legal Definition Of Death (PC 187)
F 8.10 n3 Accessory To Murder As Lesser Related Offense (PC 187)
F 8.10 n4 Gross Vehicular Manslaughter Is Not LIO Of Murder (PC 191.5)
F 8.10 n5 Fetus Murder: Manslaughter Is Not A Lesser Offense (PC 187)
F 8.10 n6 Admissibility Of Prior Spousal Abuse By Defendant
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F 8.10 n8 Murder And Manslaughter: Rebuttable Presumption
F 8.10 n9 Fetal Murder: PC 12022.9 Enhancement Is Not Lesser Offense
F 8.10 n10 Mental Disease Or Defect: Post Partum Psychosis
F 8.10 n11 Murder: GBI Enhancement Improper
F 8.10a Murder: Definition Of Viable Fetus (PC 187)
F 8.10b Murder: Killing Of Another Human Being
F 8.11 n1 May Intoxication Negate Implied Malice? (PC 188)
F 8.11 n2 Improper To Pinpoint Evidence Of Intoxication (PC 188)
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F 8.12a Liability For Death Of Accomplice: Definition Of “Provocative Act” And 
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F 8.20 n1 Cultural Background Relevant As To Premeditation/ Deliberation
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F 8.20 n3 Premeditation/Deliberation: Consciousness Of Guilt: Does Not 

Prove Degree Of Crime
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F 9.00 n12 Improper To Refer To The Prosecution as “The People”
F 9.00 n13 Assault: Multiple Victims
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F 9.00 n14 Assault: Requirement Of Overt Act
F 9.00 n15 Assault: Knowledge Of The Act’s Potential For Injury
F 9.00a Assault: Intent And Knowledge -- Required Elements
F 9.00b Assault: Knowledge Of The Act’s Potential For Injury
F 9.00c THIS ENTRY HAS BEEN DELETED
F 9.00d Defendant’s Knowledge Of Consequences: Consideration Only Of Circumstances 

Known To Defendant When The Act Was Committed
F 9.00e Assault: Application Of Physical Force Requires Actual Touching
F 9.00f Assault: Consideration Of Whether Or Not Actual Injury Occurred
F 9.00g Conditional Assault
F 9.00h Assault and/or Battery On Public Transportation (PC 241.3; PC 243.35)
F 9.00i Assault: Requires Either Intent To Commit Battery Or An Act

“Substantially Certain” To Result In A Battery
F 9.00j Assault: Recklessness Insufficient
F 9.01 n1 Assault: Present Ability Defined (PC 240)
F 9.01a Assault: Present Ability Defined -- Unloaded Gun (PC 240)
F 9.01b Assault: Application Of Physical Force Requires Actual Touching
F 9.02 n1 ADW: Juror Unanimity (PC 245(a)(1) & PC 245(a)(2))
F 9.02 n2 ADW: Failure To Define Assault As Reversible Error
F 9.02 n3 An Assault With Hands or Fists Not ADW
F 9.02 n4 Assault (PC 240) As Lesser Offense To Robbery (PC 211)
F 9.02 n5 Aggravated Assault: Unprotected Consensual Sexual Intercourse 

By HIV Positive Individual
F 9.02 n6 Aggravated Assault: Consent Is Generally Not Relevant
F 9.02a Determination Of Deadly Weapon: Two-Pronged Jury Finding Required
F 9.02b Assault With Deadly Weapon: Bare Hands Or Bare Feet Are 

Not Deadly Weapons (PC 245(a))
F 9.02c Assault With Deadly Weapon: Bare Hands Or Feet Are Not 

Deadly Weapons (PC 245(a))
F 9.02d Assault With Feet: Footwear As Deadly Weapon
F 9.02e Assault: Recklessness Insufficient
F 9.02.1 n1 Assault With Assault Weapons: Applies To Firearms Not Just 

Rifles (PC 245(a)(3) & PC 245(b)) 
F 9.02.1a Definition Of “Assault Weapon”
F 9.03 n1 Shooting At Inhabited Dwelling: Lesser Offense Of Violating 

City Ordinance (PC 246)
F 9.03 n2 Shooting At Occupied Motor Vehicle (PC 246)
F 9.03 n3 Shooting At Inhabited Dwelling: Auxiliary Structures (PC 246)
F 9.03 n4 Shooting At Inhabited Dwelling: Multiple Rooms(PC 246)
F 9.03 n5 Shooting At Inhabited Dwelling: Required Intent (PC 246)
F 9.03 n6 Shooting At Inhabited Dwelling: Liability For Second Degree Murder (PC 246)
F 9.03 n7 Shooting At An Occupied Vehicle: ADW Is Not An LIO (PC 246)
F 9.03 n8 Shooting At Inhabited Dwelling: Shooting Within A Building
F 9.03 n9 Inhabited Dwelling Defined: Occupant Must Be Alive
F 9.03 n10 Appellate Issue Alert: Pre-1997 Version
F 9.03a Shooting At An Inhabited Dwelling: Temporarily Absent Occupant Must

 Intend To Continue Living In The Dwelling (PC 246)
F 9.03b Definition of Inhabited Dwelling (PC 246)
F 9.03c Negation Of Knowledge Element (PC 246)
F 9.03d Shooting At Inhabited Dwelling: Requirement Of Reckless Disregard 

Of Probable Consequences
F 9.03e Shooting At An Inhabited Dwelling: Definition Of “Maliciously” (PC 246)
F 9.03.1a Shooting At Unoccupied Aircraft: Requirement Of Reckless Disregard 

Of Probable Consequences
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F 9.03.2a Shooting At Unoccupied Motor Vehicle or Uninhabited Structure: 
Requirement Of Reckless Disregard Of Probable Consequences

F 9.03.3 n1 Improper To Refer To The Prosecution as “The People”
F 9.03.3a Grossly Negligent Discharge of Firearm (PC 246.3)
F 9.03.3b Negation Of Knowledge Element
F 9.04 n1 Permitting A Person In A Vehicle With A Firearm (PC 12034)
F 9.04 n2 Discharge Of Firearm From A Vehicle (PC 12034): Intent Required
F 9.04 n3 Discharge Of Firearm From Motor Vehicle (PC 12034): Whether 

“Permit” Is Unconstitutionally Vague
F 9.07 n1 Exhibiting Firearm in Vehicle (PC 245(a)(2)/PC 417(a)(2)/PC 417.3)
F 9.07 n2 Felony Brandishing -- Defendant Need Not Be in Vehicle 

(PC 245(a)(2)/PC 417(a)(2)/PC 417.3)
F 9.07 n3 Brandishing -- Definition of “Rude” (PC 245(a)(2)/PC 417(a)(2)/PC 417.3)
F 9.07 n4 Brandishing Weapon To Avoid Arrest
F 9.07 n5 Appellate Issue Alert: Pre-1997 Version
F 9.07a Drawing Or Exhibiting Firearm In Presence Of Motor Vehicle Occupant
F 9.08a Assault With Deadly Weapon: Bare Hands Or Feet Are Not 

Deadly Weapons (PC 245(a))
F 9.08b Assault With Feet: Footwear As Deadly Weapon
F 9.08c Assault With Hands Or Fists: Clarification Of The Burden
F 9.10 n1 Attempted Assault Resulting In Assault On Another
F 9.11a Insulting Words--Not Justification For Assault
F 9.12 n1 Improper To Refer To The Prosecution as “The People”
F 9.15a Aggravated Trespass: Definition Of Credible Threat (PC 601(a))
F 9.16 n1 CJ 9.16 was deleted by the CJ Committee in the 6th Edition (1997). 

For treatment of stalking (PC 646.9(b)) see CJ 9.16.1, CJ 9.16.2 and CJ 16.480 
as well as FORECITE Notes and Instructions under those numbers.

F 9.16.1 n1 Stalking (PC 646.9(b))
F 9.16.1 n2 Constitutionality Of Stalking Statute (PC 646.9(a))
F 9.16.1 n3 Stalking: Intent to Carry Out The Threat
F 9.16.1 n4 Harassment May Be Committed In A Single Course Of Conduct.
F 9.16.1 n5 Stalking: Victim Must Be Subjectively Aware Of Stalker’s Conduct 

But Fear Need Not Be Contemporaneous
F 9.16 n6 Stalking: Victim’s Fear Is Alone Insufficient To Constitute Substantial 

Emotional Distress
F 9.16.1a Stalking: Omission of “Substantial” Emotional Harm Element (PC 646.9)
F 9.16.1b Stalking: Inapplicable To Constitutionally Protected Behavior (PC 646.9(a))
F 9.16.1c Stalking: Definition Of “Immediate Family”
F 9.16.1d Stalking: Specification, Definition and Unanimity As To Predicate Acts (PC 646.9)

1. “Repeatedly Following” and “Harassing” as Separate Means of Violating the Statute
2. Specification of the Number of Acts Required
3. How Many Acts are Required?
4. Unanimity as to the predicate Acts
5. Unanimity as to the Means of Violating the Statute
6. Conclusion

F 9.16.2 n1 Stalking:  Definition Expanded (PC 646.9(b))
F 9.16.2 n2 Constitutionality Of Stalking Statute (PC 646.9(b))
F 9.16.2 n3 Stalking: Intent to Carry Out The Threat
F 9.16.2 n4 Stalking Following Court Order: No Double Jeopardy Based On 

Prior Contempt Conviction
F 9.16.2 n5 Stalking In Violation Of Court Order: Stipulation To Violation Of Court Order
F 9.16.2 n6 Harassment May Be Committed In A Single Course Of Conduct
F 9.16.2a Stalking: Omission of “Substantial” Emotional Harm Element (PC 646.9(b))
F 9.16.2b Stalking: Inapplicable To Constitutionally Protected Behavior (PC 646.9(b))
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F 9.16.2c Stalking: Definition Of “Immediate Family”
F 9.16.2d Stalking: Specification, Definition and Unanimity As To Predicate Acts
F 9.20 n1 Assault On Police Officer: Elements Of Target Offense
F 9.20 n2 Definition Of Peace Officer (PC 830.1)
F 9.20 n3 Assault On Police Officer:Simple Assault Or ADW As LIO
F 9.20a Assault: “Should Know” Standard Requires Consideration Of A 

Reasonable Person In Defendant’s Position
F 9.20b ADW on Police Officer: Definition Of Deadly Weapon
F 9.20c Assault On Firefighter: Definition Of Firefighter (PC 245(d)(1)
F 9.20.1 n1 Assault On Police Officer: Simple Assault Or ADW As LIO
F 9.20.1a Assault With Assault Weapon Upon A Peace Officer (PC 245(d)(3))
F 9.20.1b Assault: “Should Know” Standard Requires Consideration Of A 

Reasonable Person In Defendant’s Position (PC 245(d)(3))
F 9.21 n1 Brandishing Firearm: “Reasonably Should Know” Standard Requires 

Consideration Of Physical Disabilities (PC 417)
F 9.21a Brandishing Firearm: Definition of “Rude” (PC 417)
F 9.21b Brandishing: Weapon Drawn In Jest (PC 417)
F 9.21.1a Drawing or Exhibiting Firearm/Deadly Weapon With Intent To Resist 

Peace Officer: Knowledge Element (PC 417.8)
F 9.22 n1 Battery On A Peace Officer: Injury Must Require Professional Medical Treatment
F 9.22 n2 Battery On A Peace Officer: Definition Of Peace Officer (PC 830.1)
F 9.22 n3 Battery On Custodial Officer: Juvenile Probation Counselor
F 9.22 n4 Appellate Issue Alert: Pre-1997 Version
F 9.22 n5 Battery On Custodial Officer
F 9.23 n1 Battery On Police Officer: Discharge Or Performance Of Duties (PC 243(b)(c))
F 9.23 n2 Battery On Police Officer: Discharge Or Performance Of Duties (PC 243(b)(c))
F 9.23a Apparent Effort To Avoid Police Officer Does Not Alone Justify Detention
F 9.24 n1 “Lawful Arrest” Defined: Exigent Circumstances, Consent, Knock-Notice

 Vis a Vis Arrest In Home (PC 69, PC 148(b), PC 148(c), PC 148(d), 
PC 243(c), PC 243.1, PC 245(b), PC 245(c), PC 245.2, PC 245.3, 
PC 245.5, PC 417(c))

F 9.24a Warrantless Searches/Arrests Within The Home Are Per Se Unreasonable 
Absent Exigent Circumstances (PC 69, PC 148(b), PC 148(c), 
PC 148(d), PC 243(c), PC 243.1, PC 245(b), PC 245(c), PC 245.2, 
PC 245.3, PC 245.5, PC 417(c))

F 9.24b Apparent Effort To Avoid Police Officer Does Not Alone Justify Detention
F 9.25 n1 “Engaged In” vs. “Committed”
F 9.26 n1 Honest Belief In Need To Defend Against Arrest As Voluntary Manslaughter
F 9.26 n2 Excessive Force And Deadly Force
F 9.27a Lawful Detention Defined: Miscellaneous Instructions

Investigative Stop Explained
Apparent Effort to Avoid Police Officer Does Not Justify Detention
History Of Past Criminal Activity In Locality Does Not 
Justify Unwarranted Detention
Citizen Has No Obligation To Cooperate With The Police

F 9.27b Lawful Detentions: “Tony C.” Standard
F 9.29 n1 Performance Of Duties: Proper Service Of Warrant As Factual Issue (PC 69, 

PC 148(b), PC 148(c), PC 148(d), PC 243(c), PC 243.1, PC 245(b), 
PC 245(c), PC 245.2, PC 245.3, PC 245.5, PC 417(c))

F 9.29 n2 Improper To Refer To The Prosecution as “The People”
F 9.29a Apparent Effort To Avoid Police Officer Does Not Alone Justify Detention
F 9.30 n1 Mayhem: Requirement Of Great Bodily Injury (PC 205)
F 9.30 n2 Mayhem: Requirement That Victim Be Alive
F 9.30a Mayhem: Victim Must Be Permanently Disabled Or Disfigured (PC 205)
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F 9.30b Definition Of Permanent Disfigurement (PC 205)
F 9.30c Modification When Crime Involves Fetal Victim
F 9.32 n1 Can Imperfect Self-Defense Reduce Mayhem To Assault Or Battery? (PC 205)
F 9.32 n2 Aggravated Mayhem: Applicability Of Imperfect Self-Defense 

To Aggravated Mayhem (PC 205)
F 9.32 n3 “Engaged In” vs. “Committed”
F 9.32a Aggravated Mayhem: Must Intend To Maim (PC 205)
F 9.32b Aggravated Mayhem: Intent Not To Be Inferred From Injuries Alone (PC 205)
F 9.32c Aggravated Mayhem: Indiscriminate Attack Insufficient For Mayhem (PC 205)
F 9.32d Modification When Crime Involves Fetal Victim
F 9.35 n1 Spouse Or Cohabitant Beating: Family Code Presumptions Do Not Apply
F 9.35 n2 Spouse Or Cohabitant Beating: Attempt Does Not Require Intent To 

Inflict “Traumatic Condition” 
F 9.35 n3 Spouse Or Cohabitant Beating: Biological Father Liable For Battering 

Mother Even If Parental Rights Were Terminated
F 9.35 n4 Spouse Or Cohabitant Beating With Priors (PC 273.55)
F 9.35 n5 Assault On Mother Of Defendant’s Child Not Applicable To Unborn Child (PC 273.5)
F 9.35 n6 Spouse Or Cohabitant Beating: Misdemeanor Cohabitant Battery As Lesser Included
F 9.35 n7 Spouse Or Cohabitant Beating: General Intent Crime (PC 273.5)
F 9.35a Spouse Or Cohabitant Beating: Definition Of Cohabitation (PC 273.5)
F 9.35b Former Spouse/Former Cohabitant Beating (PC 273.5)
F 9.35.01 n1 Appellate Issue Alert: Pre-1997 Version 
F 9.35.01 n2 Improper To Refer To The Prosecution as “The People”
F 9.35.01 n3 Change In Statutory Reference
F 9.35.1 n1 No Limitation On the Defendant’s Right To Use Evidence Of 

Battered Women Syndrome (EC 1107)
F 9.35.1 n2 Battered Woman/Child Syndrome: Additional Materials Available 

Free To Current Subscribers (EC 1107)
F 9.35.1 n3 Battered Woman/Child Syndrome: Jury Must Consider Objective Standard 

In Light Of Defendant’s Past Experience (EC 1107)
F 9.35.1 n4 Battered Person Syndrome: Admissibility Of Evidence Offered By Prosecution
F 9.35.1 n5 Battered Women’s Syndrome: Admissibility Of Expert Opinion 

Concerning Defendant’s Actual State Of Mind At The 
Time Of The Crime

F 9.35.1 n6 Use Of Battered Person’s Syndrome By Prosecution
F 9.35.1 n7 Appellate Issue Alert: Pre-1997 Version
F 9.35.1 n8 Improper To Refer To The Prosecution as “The People”
F 9.35.1 n9 Battered Women Syndrome: Writ Of Habeas Corpus
F 9.35.1a A Previously Battered Person Has The Right To Act More Quickly 

And Harshly in Self-Defense
F 9.35.1b Impact Of Prior Assault And Battery On Defendant Applicable To Any Person
F 9.36a Child Beating: Definition of “Traumatic Condition” (PC 273d)
F 9.36.5 n1 Child Abuse Resulting In Death: Requires Finding That Reasonable

Person Would Believe Force Would Be Likely To Result In Child’s Death
F 9.36.5 n2 Child Abuse Resulting In Death: Constitutionality
F 9.36.5 n3 Mental Disease Or Defect: Post Partum Psychosis
F 9.36.5 n4 Child Abuse Resulting In Death: Merger Doctrine (Ireland) Precludes 

Conviction Of Second Degree Felony Murder (PC 273ab)
F 9.36.5 n5 PC 273ab Is Not Void For Vagueness Despite Medical Disagreement As 

To Whether Shaking A Baby Can Cause A Severe Brain Injury
F 9.36.5a  Assault On Child Under 8 Resulting In Death (PC 273ab)
F 9.37 n1 Felony Child Abuse: Requires Conduct Harming Or Endangering A 

Child After Its Birth
F 9.37 n2 Felony Child Abuse:  New Four-Year Enhancement
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F 9.37 n3 Felony Child Abuse: Effect Of Treatment By Spiritual Means (PC 273a(1))
F 9.37 n4 Child Abuse: Definition Of “Care” And “Custody”
F 9.37 n5 Child Abuse Resulting In Death: Intended To Be A Murder Statute
F 9.37 n6 Appellate Issue Alert: Pre-1997 Version
F 9.37 n7 Mental Disease Or Defect: Post Partum Psychosis
F 9.37 n8 Child Abuse: Only One Principal Need Have “Care” And “Custody”
F 9.37 n9 Child Endangerment: More Than Criminal Negligence Required
F 9.37a Felony Child Abuse: “Willfully” Requires Knowledge Of Consequences
F 9.37b Felony Child Abuse: No Requirement That Defendant Knew Or 

Should Have Known The Circumstances Were Likely To 
Produce Great Bodily Harm Or Death (CJ 9.37)

F 9.37c Child Abuse Resulting In Death: Definition Of Care And Custody
F 9.37d Improper To Define Willfulness In Terms Of Knowledge Of Consequences
F 9.38 n1 Elder/Dependent Adults: Neglect And Endangerment
F 9.38 n2 Elder Abuse: Enhancement Limited To Crime Described In PC 368(b)(1)
F 9.38a Elder Abuse: Requirement That Defendant Have Duty To Supervise 

And Control (PC 368(a))
F 9.38b Elder Abuse: “Willfully” Requires Knowledge Of Consequences
F 9.40 n1 Robbery: Single Crime When Multiple Items Taken (PC 211)
F 9.40 n2 Robbery: Force Or Fear Should Be Further Defined When Appropriate (PC 211)
F 9.40 n3 Robbery: Force Or Fear May Occur During Escape (PC 211)
F 9.40 n4 Robbery: Negation Of Felonious Intent By Duress (PC 211)
F 9.40 n5 Robbery: Negation of Felonious Intent By Good Faith Belief In Consent (PC 211)
F 9.40 n6 Theft As LIO Of Robbery (PC 211)
F 9.40 n7 Grand Theft Auto As LIO Of Robbery (PC 211)
F 9.40 n8 Robbery: Theft As Lesser Included When Loot Is Abandoned Before 

Application Of Force Or Fear (PC 211)
F 9.40 n9 Robbery: Claim Of Right Limitations (PC 211)
F 9.40 n10 Robbery: Amount Of Force Must Exceed That Necessary To Take 

The Property (PC 211)
F 9.40 n11 Robbery: Carjacking As Robbery (PC 211)
F 9.40 n12 Robbery: Error To Instruct That Aiming Of Weapon With Demand 

For Money Amounts To Force And Fear (PC 211)
F 9.40 n13 Robbery: Victim Must Have Sufficient Interest In The Property
F 9.40 n14 Robbery: Knowledge Of Victim’s Presence
F 9.40 n15 Robbery: Instruction Upon Lesser Offense of Assault Upon Request
F 9.40 n16 Theft Of Community Property
F 9.40 n17 Appellate Issue Alert: Pre-1997 Version
F 9.40a Claim Of Right: Defense To Robbery/Theft Where Defendant Seeks 

To Regain Specific Property (PC 211)
F 9.40b Claim Of Right On Behalf Of Another (PC 211)
F 9.40c Robbery/Theft: Good Faith Belief In Consent (PC 484 & PC 487)
F 9.40d Robbery: When Still In Progress – Aider And Abettor Liability (PC 211)
F 9.40e Robbery: After Acquired Intent (PC 211)
F 9.40f Robbery: Definition Of Immediate Presence (PC 211)
F 9.40g Robbery: Taking From Intoxicated Victim (PC 211)
F 9.40h Robbery: When Two Or More Persons Are In Joint Possession Of 

A Single Item Of Property (PC 211)
F 9.40i Robbery: “Violence” And “Intimidation” Should Be Deleted From Definition
F 9.40j Robbery: Victim Must Actually Be Afraid
F 9.40k Robbery:Force Requires Physical Touching Beyond That Necessary For The Taking
F 9.40l Robbery: Asportation Requirement
F 9.40m Robbery: Possession Requires Ownership, Actual Possession Or 

Representative Capacity
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F 9.40n Robbery: Victim’s Fear Must Be Objectively Reasonable
F 9.40o Robbery: Asportation Requirement
F 9.40p Robbery: Intent To Deprive Of Main Or Major Value (PC 211)
F 9.40.2a  Robbery--After Acquired Intent: Improper Reference to the “Taking”

Rather than the Application of Force or Fear (PC 211)
F 9.40.2b Robbery--After Acquired Intent: Intent Must Coincide With The Taking (PC 211)
F 9.40.2c Robbery – After Acquired Intent: Concurrence Of Act And Intent
F 9.42 n1 First Degree Robbery: Definition Of “Inhabited” (PC 212.5)
F 9.42 n2 First Degree Robbery: Inhabited Vessel (PC 212.5)
F 9.42 n3 First Degree Robbery: Inhabited Dwelling Includes Defendant’s 

Own Residence (PC 212.5)
F 9.42 n4 First Degree Robbery: Inhabited Floating Home Added To Statute (PC 212.5)
F 9.42 n5 First Degree Robbery: Not Applicable To A “Camper”
F 9.42 n6 First Degree Robbery Of ATM Customer: Knowledge Of 

Victim’s Status Not Required
F 9.44 n1 CJ 9.44 was changed to CJ 8.21.1 by the CALJIC Committee in the 6th Edition (1997). See FORECITE

F 8.21.1 n1.
F 9.44 n2 CJ 9.44 was changed to CJ 8.21.1 by the CALJIC Committee in the 6th Edition (1997). See FORECITE

F 8.21.1 n2.
F 9.44 n3 CJ 9.44 was changed to CJ 8.21.1 by the CALJIC Committee in the 6th Edition (1997). See FORECITE

F 8.21.1 n3.
F 9.44 n4 CJ 9.44 was changed to CJ 8.21.1 by the CALJIC Committee in the 6th Edition (1997). See FORECITE

F 8.21.1.
F 9.44 n5 CJ 9.44 was changed to CJ 8.21.1 by the CALJIC Committee in the 6th Edition (1997). See FORECITE

F 8.21.1 n5.
F 9.44a CJ 9.44 was changed to CJ 8.21.1 by the CALJIC Committee in the 6th Edition (1997). See FORECITE

F 8.21.1a.
F 9.44b CJ 9.44 was changed to CJ 8.21.1 by the CALJIC Committee in the 6th Edition (1997). See FORECITE

F 8.21.1b.
F 9.44c CJ 9.44 was changed to CJ 8.21.1 by the CALJIC Committee in the 6th Edition (1997). See FORECITE

F 8.21.1c.
F 9.46 n1 Carjacking: “Immediate Presence” Element Is The Same As For Robbery
F 9.46 n2 Carjacking: Constitutional Challenge
F 9.46 n3 Carjacking: Force Or Fear Element Can Occur Before, During Or After The Taking
F 9.46 n4 Carjacking: Force Requires More Than That Which Is Necessary To 

Accomplish The Mere Seizing Of The Property
F 9.46 n5 Appellate Issue Alert: Pre-1997 Version
F 9.46 n6 Carjacking: Victim Must Be Aware Of The Taking
F 9.46a Carjacking: Victim’s Fear Must Be Objectively Reasonable
F 9.46b Carjacking: Asportation Requirement
F 9.50 n1 Kidnapping: Error To Instruct That Asportation Of 500 Feet Is Substantial (PC 207)
F 9.50 n2 Kidnapping: “Substantial Distance” Requirement: Consideration Of 

Factors Other Than Distance Of The Asportation (PC 207)
F 9.50 n3 Kidnapping: Victim Must Fear Harm Or Injury (PC 207)
F 9.50 n4 False Imprisonment (PC 236 & PC 237) As Lesser Included Of Kidnapping (PC 207)
F 9.50 n5 Kidnapping During Carjacking (PC 209.5)
F 9.50 n6 “Substantial Distance” Unconstitutionally Vague
F 9.50 n7 Ireland Merger Doctrine Inapplicable to Kidnapping
F 9.50 n8 Kidnapping: Convictions For Both Simple And Aggravated Kidnapping 

Not Permissible For The Same Course Of Conduct
F 9.50 n9 Is Attempted Kidnapping A Lesser Included Of Completed Kidnapping?
F 9.50 n10 Kidnapping Of Child Too Young To Consent: Requirement Of Force 

Or Improper Purpose
F 9.50 n11 Kidnapping During Carjacking (PC 209.5): Includes Kidnapping 
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To Effect Escape Or Prevent Sounding Of Alarm
F 9.50a Kidnapping: Explanation Of Consent (PC 207 & PC 209)
F 9.50b Kidnapping: Definition Of “Distance That Is Substantial In 

Character” (PC 207 & PC 209)
F 9.50c Kidnapping: Requirement that Victim be Alive (PC 207 & PC 209)
F 9.50d Kidnapping: Good Faith Belief That The Victim Was Dead (PC 207 & PC 209)
F 9.50e Simple Kidnapping: Movement Incidental To Associated Crime Insufficient
F 9.50f Jury Must Find That Movement Was For More Than A Very Short 

Distance Before Considering Other Factors
F 9.51 n1 Appellate Issue Alert: Pre-1997 Version
F 9.51 n2 Aggravated Kidnapping: Substantially Increased Risk Of Psychological 

Harm Is Sufficient
F 9.52 n1 Kidnapping Victim Under 14: Minor’s Lack Of Consent As Element (PC 208(b))
F 9.52 n2 Kidnapping:  Victim Under 14 -- Mistake Of Fact As To Age 

Not A Defense (PC 208(b))
F 9.52 n3 Aggravated Kidnapping: Substantially Increased Risk Of Psychological 

Harm Is Sufficient
F 9.52 n4 Kidnapping: Is PC 208(b) A Distinct Crime Or Penalty Enhancement?
F 9.52 n5 Aggravated Kidnapping: Jury Finding On Enhancement Required By 

Constitutional Right To Trial By Jury
F 9.52 n6 Improper To Refer To The Prosecution as “The People”
F 9.52a Kidnapping: Victim Under 14 -- Asportation Requirement Of Substantial 

Movement For Simple Kidnapping Required
F 9.52.1 n1 Kidnapping To Commit Sex Offense: Instruction On Intended Sex Offense (PC 208(d))
F 9.52.1 n2 Kidnapping To Commit Sex Offense: Movement Must Substantially 

Increase Risk Of Harm (PC 208(d))
F 9.52.1 n3 Kidnapping To Commit Sex Offense: Enhancement Vs. Substantive 

Offense (PC 208(d))
F 9.52.1 n4 Kidnapping To Commit Sex Offense: Substantial Distance Requirement For

 Simple Kidnapping Must Be Established
F 9.52.1 n5 Aggravated Kidnapping: Substantially Increased Risk Of Psychological 

Harm Is Sufficient
F 9.52.1 n6 Kidnapping To Commit Sex Offense: Requirement That Simple Kidnapping 

Be Committed (PC 208)
F 9.52.1a Kidnap To Commit Sex Crime: Non-Incidental Movement As Distinct Element
F 9.52.1b Kidnapping: Definition Of “Substantial Distance” (PC 207 & PC 209)
F 9.53 n1 Kidnap For Ransom: Claim Of Right Inapplicable (PC 209)
F 9.53 n2 Kidnapping For Extortion Does Not Require That Person Extorted Be 

Someone Other Than The Kidnap Victim (PC 209)
F 9.53 n3 Kidnapping For Extortion: Definition Of “Official Act”
F 9.53 n4 Aggravated Kidnapping: Substantially Increased Risk Of Psychological 

Harm Is Sufficient
F 9.53 n5 Kidnapping For Extortion: Whether PIN Code Constitutes Property
F 9.54 n1 Kidnapping To Commit Robbery: Claim Of Right Defense (PC 209)
F 9.54 n2 Applicability Of Two Pronged Daniels  Test To Kidnapping For Robbery (PC 209)
F 9.54 n3 Kidnapping to Commit Robbery: Claim of Right Defense (PC 209) 
F 9.54 n4 Kidnapping To Commit Robbery: Substantial vs. Incidental Movement (PC 209)
F 9.54 n5 Kidnapping To Commit Robbery: Requirement That Simple Kidnapping 

Be Committed (PC 208)
F 9.54 n6 Aggravated Kidnapping: Substantially Increased Risk Of Psychological 

Harm Is Sufficient
F 9.54a Kidnap For Robbery Or Ransom: Aider And Abettor Must Have 

Knowledge Of Asportation (PC 209)
F 9.54b Kidnap For Robbery: Non-Incidental Movement As Distinct Element (PC 209)
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F 9.54c Kidnapping: Definition Of “Substantial Distance” (PC 207 & PC 209)
F 9.54.1 n1 Simple Carjacking As Lesser Charge Of Kidnapping For Carjacking
F 9.54.1 n2 Carjacking: Constitutional Challenge To “From The Vicinity” Language Of PC
F 9.54.1 n3 Increase In Harm To Victim Must Be Substantial
F 9.54.1 n4 Kidnapping During Carjacking (PC 209.5): Includes Kidnapping To 

Effect Escape Or Prevent Sounding Of Alarm
F 9.54.1a Kidnap For Carjacking: Non-Incidental Movement As Distinct Element (PC 209.5)
F 9.55 n1 Kidnapping During Commission Of Carjacking: Requirement Of 

Completed Carjacking
F 9.56 n1 Alternative Theories Of Consent Should Be Given To Jury
F 9.56a Consent As Defense To Kidnapping: Clarification Of Elements 

And Specification Of Burden
F 9.56b Consent As Defense To Kidnapping: Consent Obtained By Fraud Or Deceit
F 9.56c Consent As Defense To Kidnapping: Reasonable Belief Versus Actual Consent
F 9.57 n1 Alternative Theories Of Consent Should Be Given To Jury
F 9.60 n1 Misdemeanor False Imprisonment Is LIO Of Felony False 

Imprisonment (PC 236 & PC 237)
F 9.60 n2 False Imprisonment: CJ 9.60 Correctly Defines Violence (PC 236 & PC 237)
F 9.60 n3 False Imprisonment: Consent As A Defense (PC 236 & 237)
F 9.60 n4 False Imprisonment By Menace: Use Of A Deadly Weapon Or 

Verbal Threats Required
F 9.60 n5 False Imprisonment: Requirement That Defendant Not Have Right To Custody
F 9.60 n6 False Imprisonment: Statute Not Unconstitutionally Vague Or Overbroad (PC 236)
F 9.60 n7 Felony False Imprisonment: Requirement Of Specific Intent (PC 236 and PC 237)
F 9.60a False Imprisonment By Menace: Use Of A Deadly Weapon Or Verbal Threats Required
F 9.60b False Imprisonment Of Child: Parent Must Endanger Health And 

Safety Or Confine Child For An Unlawful Purpose (PC 236)
F 9.61a False Imprisonment: Shield/Protection From Arrest -- Threat Or Risk

 Of Imminent Arrest (PC 210.5)
F 9.70 n1 Statutory Changes: ALERT
F 9.70.5 n1 Child Abduction: Prosecution Must Prove Lack Of Good Cause As 

Element Of The Offense (PC 277)
F 9.70.5 n2 Statutory Changes: ALERT
F 9.72 n1 Child Abduction -- “Right of Custody”
F 9.72 n2 Child Abduction: Definition of “Abandoned”
F 9.80 n1 Removal Of Weapon May Not Be Charged In Addition To Resisting Arrest (PC 148)
F 9.80 n2 Removal of Firearm: Multiple Acts Against The Same Officer Permits

 Only One Conviction (PC 148)
F 9.80 n3 THIS ENTRY HAS BEEN DELETED. SEE FORECITE F 9.81 n1.
F 9.80 n4 Removal of Firearm: Definition Of Peace Officer Per PC 830.1 (PC 148)
F 9.80 n5 Resisting Arrest: Excessive Force and Deadly Force
F 9.80a Felony Resisting Arrest: “Should Know” Standard Requires Consideration 

Of A Reasonable Person In Defendant’s Position (PC 148)
F 9.80b Resisting Arrest: Verbal Statements Not Sufficient
F 9.80c Removal of Peace Officer’s Weapon: Definition Of “Take” Or “Remove” (PC 148(c))
F 9.81 n1 Removal of Firearm: Jury Must Resolve “Scientifically Verifiable” Element (PC 148)
F 9.81 n2 Improper To Refer To The Prosecution as “The People”
F 9.81a Felony Resisting Arrest: Attempted Removal of Firearm – Clarification Of 

Intent Element (PC 148(d)
F 9.81b Felony Resisting Arrest: “Should Know” Standard Requires Consideration 

Of A Reasonable Person
In Defendant’s Position (PC 148(d))
F 9.81c Resisting Arrest: Verbal Statements Not Sufficient
F 9.82a Felony Resisting Arrest: “Should Know” Standard Requires Consideration 
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Of A Reasonable Person
In Defendant’s Position (PC 148(d))
F 9.82b Resisting Arrest: Verbal Statements Not Sufficient
F 9.90 n1 Torture: Battery And Mayhem Lesser Included Offenses (PC 206)
F 9.90 n2 Second Degree Torture Murder Per PC 206 Included In Torture Murder (PC 206)
F 9.90 n3 Torture: Nature Of Required Intent (PC 206)
F 9.90 n4 Torture: Requirement Of Prolonged Pain (PC 206)
F 9.90 n5 Unconstitutional Vagueness Of The Terms “Cruel,” “Sadistic Purpose,” 

“Torture” And “Extortion” (PC 206)
F 9.90 n6 Torture: Evidence Required
F 9.90 n7 Torture: PC 206 Not Vague Or Overbroad
F 9.94 n1 Criminal Threats: Definition Of GBI (PC 422)
F 9.94 n2 Criminal Threats: Constitutional Challenge (PC 422)
F 9.94 n3 Criminal Threat: Threat Need Not Be Unconditional (PC 422)
F 9.94 n4 Criminal Threats: Definition Of “Conditional Threat”
F 9.94 n5 Criminal Threats: Definition Of “Sustained Fear”
F 9.94 n6 Criminal Threats: Defendant Need Not Be Aware Of Presence Of Threatened 

Person At The Time The Threats Were Made.
F 9.94 n7 Criminal Threats: Angry Outbursts
F 9.94 n8 Criminal Threats: Gestures
F 9.94 n9 Criminal Threats: Threat Against Public Officer (PC 71) As Lesser Included
F 9.94 n10 Criminal Threats: State Court Of Appeal Rejects Constitutional Challenge (PC 422)
F 9.94 n11 Criminal Threats: Threatening Another With Death Or GBI May Be 

Communicated To Third Party (PC 422)
F 9.94 n12 Criminal Threats: CJ Instructions (PC 422)
F 9.94 n13 Criminal Threats: Change In CALJIC Title (PC 422)
F 9.94a Criminal Threats: Definition Of “Sustained Fear”
F 9.94b Criminal Threats: Consideration Of Words And Circumstances
F 9.94c Attempted Criminal Threat: Definitional Elements Of A Criminal Threat (PC 422)
F 9.94d Criminal Threats: Improper To Describe The Alleged Statement As A Threat (PC 422)
F 9.94e Criminal Threats: Requirement Of Intent To Communicate The Statement 

And That It Be Taken As A Threat (PC 422)
F 9.94f Criminal Threat: Consideration Of Context/Setting In Which Statement 

Was Made (PC 422)
F 9.95 n1 Hate Crimes: Constitutionality (PC 422.7)
F 9.95 n2 Hate Crimes: Causation (PC 422.6; PC 422.7; PC 422.75)
F 9.95 n3 Hate Crimes: Mens Rea (PC 422.7)
F 9.95 n4 Hate Crimes: Constitutionality (PC 422.6)
F 9.95 n5 Hate Crimes: PC 422.75(a) Requires The Defendant To Personally Possess 

The Requisite Mental State
F 9.95 n6 Hate Crimes (PC 422.75)
F 10.00 n1 Rape: Multiple Penetrations As Separate Offenses (PC 261 & PC 263)
F 10.00 n2 Rape: Entrapment, Sex Crimes (PC 261 & PC 263)
F 10.00 n3 Requirement That Victim Be Alive: Sufficiency Of Evidence
F 10.00 n4 Spousal Rape: Scope Of Statute Expanded
F 10.00 n5 Spousal Rape: No Constitutional Violation For Failure To Include 

Cohabitants Of The Same Sex
F 10.00 n6 “Engaged In” vs. “Committed”
F 10.00 n7 Sex Offenses: Capacity To Consent -- Definition Of “Developmental Disability”
F 10.00 n8 Rape: Belief As To Consent -- Evidence Necessary To Warrant 

Instruction (PC 261 & PC 263)
F 10.00 n9 Rape: Continued Sexual Intercourse Against Person’s Will Is Rape Even 

Though Initial Penetration Was Consensual
F 10.00 n10 Rape: Belief As To Consent -- Jury Should Consider Defendant’s Intoxication
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F 10.00 n11 Spousal Rape: Uncharged Acts Of Domestic Violence As Corroboration
F 10.00 n12 Rape: Definition Of Duress And Menace -- Sua Sponte Duty
F 10.00 n13 Rape: Consent –- Effect Of Withdrawal Of Consent After Commencement 

Of Intercourse
F 10.00a Rape: Requirement That Victim Be Alive (PC 261)
F 10.00b Rape: Definition Of Force (PC 261)
F 10.00c Proof Necessary To Establish Element Of Fear (PC 26)
F 10.00d Rape: Use Of Term “Perpetrator” vs. “Defendant”
F 10.00e Rape: Good Faith Belief That Victim Was Dead
F 10.00f Definition Of Rape Constitutionally Deficient By Failing To Define 

“Sexual Intercourse”
F 10.00.1 n1 “Engaged In” vs. “Committed”
F 10.01 n1 Rape In Concert: Assault As LIO (PC 264.1)
F 10.01 n2 Rape In Concert: Whether More Than One Person Need Be Present
F 10.01 n3 Rape In Concert: Force Necessary
F 10.01a Rape: Acting In Concert – Requirement Of Specific Intent (PC 264.1)
F 10.01b Rape: Acting In Concert -- Requirement That Perpetrators “Act Together” (PC 264.1)
F 10.01c Rape: Acting In Concert – Alternative Instruction
F 10.02 n1 Sex Offenses: Definition of “Unconsciousness” (PC 261, PC 286, PC 288a, PC 289)
F 10.02 n2 Sex Offenses: Definition Of “Administer”
F 10.02 n3 “Engaged In” vs. “Committed”
F 10.02a Sex Offenses: “Should Know” Standard Requires Consideration Of A 

Reasonable Person In Defendant’s Position
F 10.02b Rape By Intoxication: Improper Instruction On Negligence Standard 

(PC 261(a)(1)/PC 261(a)(3)
F 10.02c Rape By Intoxication: Honest And Reasonable Belief As To Consent 

Negates Element (PC 261(a)(3) 
F 10.02d Rape By Intoxication: “Prevented From Resisting” Defined (PC 261(a)(3)
F 10.04 n1 “Engaged In” vs. “Committed”
F 10.05 CJ 10.05 was deleted by the CJ Committee in the 6th Edition (1997). For treatment of spousal rape see

CJ 10.00 as well as FORECITE Notes and Instructions under that number.
F 10.05.1 n1 “Engaged In” vs. “Committed”
F 10.05.1a Rape By Intoxication: Honest And Reasonable Belief As To Consent 

Negates Element (PC 261(a)(3)
F 10.05.1b Rape By Intoxication: “Prevented From Resisting” Defined (PC 261(a)(3)
F 10.10 n1 Oral Copulation: Definition Of Duress And Menace (PC 288a(c))
F 10.10 n2 Oral Copulation: Any Contact Is Sufficient (PC 288a(c))
F 10.10 n3 Sex Offenses: Capacity To Consent -- Definition Of “Developmental Disability”
F 10.10a Forcible Oral Copulation: Requirement That Victim Be Alive (PC 288a(c))
F 10.10b Forcible Oral Copulation: Definition Of Force (PC 288a(c))
F 10.10c Forcible Oral Copulation: Proof Necessary To Establish Element Of Fear (PC 288a(c))
F 10.10d Violent Sex Offenses: Definition Of Duress And Menace
F 10.10e Oral Copulation: Slight Contact Not Sufficient (PC 288a)
F 10.11 n1 “Engaged In” vs. “Committed”
F 10.11a Oral Copulation: Slight Contact Not Sufficient (PC 288a)
F 10.12a Oral Copulation: Slight Contact Not Sufficient (PC 288a)
F 10.13 n1 Unlawful Oral Copulation: Consent and Unconsciousness
F 10.13 n2 “Engaged In” vs. “Committed”
F 10.13 n3 Unlawful Oral Copulation By Intoxication: Honest And Reasonable 

Belief As To Consent Negates Element (PC 261(a)(3)
F 10.13a Oral Copulation: Slight Contact Not Sufficient (PC 288a)
F 10.14a Oral Copulation: Slight Contact Not Sufficient (PC 288a)
F 10.15 n1 “Engaged In” vs. “Committed”
F 10.15a Oral Copulation: Slight Contact Not Sufficient (PC 288a)
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F 10.16a Oral Copulation: Slight Contact Not Sufficient (PC 288a)
F 10.20 n1 Sex Offenses: Capacity To Consent -- Definition Of “Developmental Disability”
F 10.20a Forcible Sodomy: Requirement That Victim Be Alive (PC 286(c))
F 10.20b Forcible Sodomy: Definition Of Force (PC 286(c))
F 10.20c Forcible Sodomy: Proof Necessary To Establish Element Of Fear (PC 286(c))
F 10.20d Violent Sex Offenses: Definition Of Duress And Menace (PC 286(c))
F 10.20e Forcible Sodomy: Actual Penetration Required
F 10.21a Forcible Sodomy: Actual Penetration Required
F 10.22a Forcible Sodomy: Actual Penetration Required
F 10.23 n1 Unlawful Sodomy: Consent and Unconsciousness
F 10.23 n2 Rape Of Spouse: Unconsciousness And Fraud – “Fraud In Fact” As Issue For The Jury
F 10.23a Unlawful Sodomy: Actual Penetration Required
F 10.24 n1 Unlawful Sodomy: Omission Of Element
F 10.24a Unlawful Sodomy: Prisoner -- Defendant And Victim Must Be Inmates (PC 286(e))
F 10.24b Unlawful Sodomy: Actual Penetration Required
F 10.25a Sodomy: Actual Penetration Required
F 10.26a Sodomy: Actual Penetration Required
F 10.30 n1 Penetration With Foreign Object: Double Jeopardy If Preparatory To Intercourse
F 10.30 n2 Penetration By Foreign Object: Definition Of Penetration
F 10.30a Penetration By Foreign Object: Requirement That Victim Be Alive (PC 289(a))
F 10.30b Penetration By Foreign Object: Definition Of Force (PC 289(a))
F 10.30c Penetration By Foreign Object: Proof Necessary To Establish Element 

Of Fear (PC 289(a))
F 10.30d Violent Sex Offenses: Definition Of Duress And Menace (PC 289(a))
F 10.33 n1 Unlawful Penetration By Foreign Object: Consent and Unconsciousness
F 10.33 n2 Rape Of Spouse: Unconsciousness And Fraud -- “Fraud In Fact” As 

Issue For The Jury
F 10.33 n3 Unlawful Penetration By Foreign Object: Lack Of Consent, Intoxicants, 

Unconsciousness, Etc. -- Jury Must Find Fraud “In Fact” (PC 289(d), (e))
F 10.33 n4 Penetration By Foreign Object: Definition Of Penetration
F 10.33a Unlawful Penetration By Foreign Object: Improper To Instruct On Fraud Alone
F 10.37 n1 Sexual Battery: Research Notes (PC 243.4)
F 10.37 n2 Sexual Battery: Misdemeanor Battery As Lesser Included (PC 243.4)
F 10.37 n3 Sexual Battery: Unlawful Restraint Requires Evidence That Touching Was 

Against Victim’s Will (PC 243.4)
F 10.37 n4 Sexual Battery: “Unlawful Restraint” Need Not Be Physical Restraint (PC 243.4)
F 10.37 n5 Sexual Battery: Cannot Be Committed With A Foreign Object (PC 243.4)
F 10.37a Sexual Battery: Victim Must Touch Another Person (PC 243.4)
F 10.37b Sexual Battery: “Unlawful Restraint” Requires More Than Physical Effort 

Required To Commit The Sexual Act (PC 243.4)
F 10.38 n1 Felony Indecent Exposure: Priors -- Stipulation/ Bifurcation (PC 314.1)
F 10.40 n1 Statutory Rape: Applicable To Both Males And Females
F 10.40 n2 Minor Not Criminally Liable As Aider And Abetter To Statutory Rape
F 10.40a Unlawful Sexual Intercourse: Mistake Of Fact As Defense (PC 261.5)
F 10.40b Unlawful Sexual Intercourse--Defined (PC 261.5(b))
F 10.40.1 n1 “Engaged In” vs. “Committed”
F 10.40.2 n1 “Engaged In” vs. “Committed”
F 10.41 n1 Lewd Act With Child: Constructive Touching: Specific Intent (PC 288(a))
F 10.41 n2 Lewd Act With Child: “Any Touching” Not Sufficient (PC 288(a))
F 10.41 n3 Lewd Act With Child: Removal of Clothes As Lewd Act (PC 288(a))
F 10.41 n4 Lewd Act With Child: Sufficiency Of Showing Of Physical Force (PC 288(a))
F 10.41 n5 Lewd Act With Child: Repeat Offender Priors May Be 

Admitted/Bifurcated (PC 288(a))
F 10.41 n6 Lewd Act With Child: Mistake of Age Defense Inapplicable (PC 288(a))
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F 10.41 n7 Lewd Act With Child: Definition Of “Force” (PC 288(a))
F 10.41 n8 Lewd Act With Child: Specific Intent Required (PC 288(a))
F 10.41 n9 Lewd Act With Child: Multiple Convictions For Single Incident (PC 288(a))
F 10.41 n10 Misdemeanor Child Molestation As Lesser Included Offense Of PC 288(a)
F 10.41 n11 Defendant’s Youth Relevant To Intent
F 10.41 n12 Child’s Sexual Offenses Against Minors: Evidence Of Victim’s Sexual 

Activity With Third Party To Show Child’s Ability To Describe Sex Acts
F 10.41a Definition of Lewd or Lascivious Act (PC 288)
F 10.41b Lewd Act: Child Abuse Expert – Limiting Instruction
F 10.41c Defense Pinpoint Instruction Regarding Defense Theory Of Inadvertent, 

Casual Or Non-Offensive Touching
F 10.42 n1 Lewd Act With Child: Definition Of “Menace” (PC 288(b))
F 10.42 n2 Lewd Act With Child: Definition Of “Force” (PC 288(b))
F 10.42 n3 Child’s Sexual Offenses Against Minors: Evidence Of Victim’s Sexual 

Activity With Third Party To Show Alternative Source Of 
Child’s Ability To Describe Sex Acts

F 10.42 n4 Defense Pinpoint Instruction Regarding Defense Theory Of Inadvertent Or 
Casual Or Non-Offensive Touching

F 10.42 n5 Lewd Act With Child: Duress Does Not Include Threat Of Hardship
F 10.42a Definition of Lewd or Lascivious Act (PC 288)
F 10.42b Modification Required Where ID At Issue
F 10.42c Lewd Act With Child: Definition Of Duress And Menace
F 10.42d Lewd Act With Child: Use Of Term “Perpetrator” vs. “Defendant”
F 10.42.5a Definition of Lewd or Lascivious Act (PC 288)
F 10.42.5b Continuing Sexual Abuse: Definition Of “Recurring Access” (PC 288.5(a))
F 10.42.6 n1 Continuous Sexual Abuse: Due Process Challenge Rejected (PC 288.5)
F 10.42.6 n2 Continuous Sexual Abuse Of A Child -- Juror Unanimity Required As To

 Single Victim (PC 288.5(a))
F 10.42.6 n3 Resident Child Molester Statute (PC 288.5) Does Not Preempt PC
F 10.42.6 n4 Continuous Sexual Abuse: Lewd Acts Must Be On Separate Occasions (PC 288.5)
F 10.42.6 n5 Continuous Sexual Abuse: Correction Of CJ Omissions And Defects (PC 288.5)
F 10.42.6 n6 Continuous Sexual Abuse: No Specific Intent Required
F 10.42.6 n7 Continuous Sexual Abuse: Application Of Ex Post Facto Principles When 

One of Three Alleged Acts Occurred Before Effective Date
F 10.42.6 n8 “Engaged In” vs. “Committed”
F 10.42.6 n9 Continuous Sexual Abuse: Offenses Committed Against Same Victim 

During Same Time Period
F 10.42.6a Continuous Sexual Abuse: Defendant Must Have “Recurring Access” 

To Child (PC 288.5)
F 10.42.6b Continuous Sexual Abuse: “Tending To Prove” Language Improper (PC 288.5)
F 10.44 n1 Improper To Refer To The Prosecution as “The People”
F 10.45 n1 “Engaged In” vs. “Committed”
F 10.46 n1 “Engaged In” vs. “Committed”
F 10.55 n1 Aggravated Sexual Assault Of A Child (PC 269): Lewd And Lascivious Act 

On Child Under 14 (PC 288) As Lesser Included Offense
F 10.60 n1 Sex Crimes: No Corroboration/No Error To Give CJ 10.60 or CJ 2.27 

(“Single Witness” Instruction)
F 10.61 n1 Prior Sexual Intercourse: Conflict Between CJ 10.61 and CJ 10.61.1 / CJ
F 10.61 n2 “Engaged In” vs. “Committed”
F 10.61a Evidence Of Other Sexual Activity With Same Victim To Show Actual

 Consent Or Reasonable Belief In Consent
F 10.61.1 n1 Prior Sexual Intercourse: Conflict Between CJ 10.61 and CJ 10.61.1 / CJ
F 10.61.1a Consent: Previous Sexual Relations With Victim
F 10.61.1b Evidence Of Other Sexual Activity With Same Victim: Consideration As To 
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Actual Consent And/Or Good Faith Belief In Consent
F 10.64 n1 Child’s Sexual Offenses Against Minors: Evidence Of Victim’s Sexual Activity 

With Third Party To Show Alternative Source Of Child’s Ability 
To Describe Sex Acts

F 10.64 n2 Improper To Refer To The Prosecution as “The People”
F 10.64 n3 Improper Presumption Of Elements
F 10.65 n1 Rape: Belief As To Consent -- Evidence Necessary To Warrant 

Instruction (PC 261 & PC 263)
F 10.65 n2 Rape: Belief As To Consent -- The “Equivocal Conduct” Limitation On 

The Defense Of Reasonable Good Faith Belief Is Violative Of 
Due Process (PC 261 & PC 263) 

F 10.65 n3 Rape: Belief As To Consent -- Conflict Between CJ 10.61 and 
CJ 1.61.1 / CJ 10.66 (PC 261 & PC 263)

F 10.65 n4 Failure To Give Mistake As To Consent Instruction Sua Sponte 
As Reversible Error

F 10.65a Rape: Good Faith Belief In Consent: Definition of Good Faith
F 10.66 n1 Rape: Belief As To Consent -- Evidence Necessary To Warrant 

Instruction (PC 261 & PC 263)
F 10.66 n2 Rape: Belief As To Consent -- The “Equivocal Conduct” Limitation On 

The Defense Of Reasonable Good Faith Belief Is Violative Of 
Due Process (PC 261 & PC 263)

F 10.66 n3 Rape: Belief As To Consent -- Conflict Between CJ 10.61 and CJ 10.61.1
/ CJ 10.66 (PC 261 & PC 263)

F 10.66 n4 Rape: Belief As To Consent -- CJ 10.66 Deletion in 6th Edition
F 10.66a Forcible Rape--Evidence Of Prior Consensual Sexual Acts With Defendant
F 10.67 n1 Statutory Rape: Mistaken Belief As To Age (PC 261.5)
F 10.67 n2 “Engaged In” vs. “Committed” 
F 10.70 n1 Pimping: When Witness Must Be Corroborated (PC 266j)
F 10.70 n2 Pimping/Pandering: Requirement Of Physical Contact Between 

Prostitute And Customer
F 10.70a Pimping: Defined – Inapplicable to Nude Modeling (PC 266h) 
F 10.71 n1 “Engaged In” vs. “Committed”
F 10.71 n2 Pimping/Pandering: Requirement Of Physical Contact Between 

Prostitute And Customer
F 10.71a Pandering: Not Applicable To Payment Of Wages To Act Or Model 

For Film Or Publication (PC 266i)
F 10.71b Pandering: Defined – Inapplicable To Nude Modeling (PC 266i)
F 10.80 n1 Juror Unanimity: Downloading Child Pornography From Internet
F 10.80 n2 Multiple Convictions: Downloading Of Child Pornography
F 10.80 n3 Possession Of Child Pornography: Expert Testimony As To Apparent 

Age Of Child (PC 311.11)
F 10.80 n4 Possession Of Child Pornography: Commercial Purposes (PC 311.4(b))
F 10.80 n5 Child Pornography: Felony Possession
F 10.80 n6 Child Pornography: Federal Internet Offenses
F 10.80a Possession Of Child Pornography (PC 311.11)
F 12.00 n1 Drug Possession: Intoxication Or Mental Impairment As Defense 

To Knowledge Element (HS 11350 or HS 11377)
F 12.00 n2 Possession: Juror Unanimity (HS 11350 or HS 11377)
F 12.00 n3 Possession: Multiple Conviction (HS 11350 or HS 11377)
F 12.00 n4 Sufficiency Of Police Officer Testimony To Establish Base 

Cocaine (HS 11350, HS 11351.5, HS 11352)
F 12.00 n5 Possession: Entrapment (HS 11350 or HS 11377)
F 12.00 n6 Possession: Usable Quantity (HS 11350 or HS 11377)
F 12.00 n7 Possession: Sufficiency Of Evidence To Establish Possession 



TABLE OF CONTENTS

     Page

-lxvii-

(HS 11350 or HS 11377)
F 12.00 n8 Drug Possession: Defendant Permitted To Comment On Lack Of 

Fingerprint Evidence (HS 11350 or HS 11377)
F 12.00 n9 Drug Possession: Duty To Define “Right To Control” (HS 11350 or HS 11377)
F 12.00 n10 Possession Of Controlled Substances In Jail Or Prison
F 12.00 n11 Controlled Substance In HS 11054(f) Need Not Have A Stimulant Effect
F 12.00 n12 Attempted Possession Of Controlled Substance: Not Established By 

Expression Of Desire To Purchase Drugs And Scheduling A 
Meeting To Negotiate A Deal

F 12.00 n13 Substance Abuse And Crime Prevention Act of
F 12.00a Agreement Or Contract To Purchase: Not Possession
F 12.00b Illegal Possession Of Controlled Substance: Under The Influence 

Not Sufficient (HS 11350 or HS 11377)
F 12.00c Recent Past Possession Of Controlled Substance That Is Ultimately

 Consumed Does Not Prove Possession (HS 11350 or HS 11377)
F 12.00d Possession Of Controlled Substance: Use Alone Not Sufficient To Prove 

Possession (HS 11350 or HS 11377)
F 12.01 n1 Possession For Sale: Intoxication Or Mental Impairment As Defense 

To Knowledge (HS 11350 & HS 11377)
F 12.01 n2 Police Officer Expert: Possession for Sale -- Bias Due To Forfeiture
F 12.01 n3 Possession For Sale: Usable Quantity (HS 11350 & HS 11377)
F 12.01 n4 Possession For Sale: Defendant Permitted To Comment on Lack of 

Fingerprint Evidence (HS 11350 & HS 11377)
F 12.01 n5 Possession For Sale: Duty to Define “Right To Control” (HS 11350 & HS 11377)
F 12.01 n6 Challenging The Distinction Between Cocaine And Cocaine Base On 

Equal Protection And Former Jeopardy Grounds
 (HS 11351.5) (HS 11350 & HS 11377)

F 12.01 n7 Possession For Sale: Sufficiency Of Evidence Of Intent
F 12.01 n8 Possession For Sale: Simple possession as lesser included
F 12.01 n9 Controlled Substance In HS 11054(f) Need Not Have A Stimulant Effect
F 12.01 n10 Drug Sales
F 12.01 n11 Possession For Sale: Expert Testimony Regarding Structure Of Drug 

Trafficking Organizations When No Conspiracy Charged
F 12.01a Knowledge Of Sale Insufficient To Establish Intent To Sell

(HS 11351, HS 11351.5, HS 11378, HS 11378.5)
F 12.01b Possession For Sale: Requirement That Defendant Personally Intend 

To Sell In Joint Access Cases
F 12.02 n1 Sale Of Drugs To Minor: Belief as to Age (HS 11352 & HS 11379)
F 12.02 n2 Sale Of Drugs: Conspiracy To Transport (HS 11352 & HS 11379)
F 12.02 n3 Sale Of Drugs: Opening Or Maintaining An Unlawful Place To 

Sell Drugs (HS 11366)
F 12.02 n4 Sale Or Transportation Of Drugs:Knowledge Requirement (HS 11352 & HS 11379)
F 12.02 n5 Transportation of Drugs: Personal Use (HS 11352 & HS 11379)
F 12.02 n6 Sale Of Drugs: Entrapment (HS 11352 & HS 11379)
F 12.02 n7 Selling Or Offering Drugs: Possession Is Not LIO (HS 11352 & HS 11379)
F 12.02 n8 Sale Of Drugs: Definition Of Administer (HS 11352 & HS 11379)
F 12.02 n9 Sale Of Drugs: Defendant Permitted To Comment on Lack of 

Fingerprint Evidence (HS 11352 & HS 11379)
F 12.02 n10 Sale Of Cocaine Base (HS 11352(a))
F 12.02 n11 Controlled Substance In HS 11054(f) Need Not Have A Stimulant Effect
F 12.02 n12 Drug Sales
F 12.02 n13 Transportation Of Controlled Substance (HS 11379(b)): Intent To 

Facilitate Drug Sale Not Required
F 12.02 n14 Transportation Of Drugs: Intoxication Or Mental Impairment As 
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Defense To Knowledge Element
F 12.02 n15 Importation Of Controlled Substance From Foreign Country: 

Federal Preemption Precludes Prosecution In State Court
F 12.02 n16 Transportation Of Controlled Substance (HS 11379(a)): Applicability 

To Transportation By Bicycle
F 12.02 n17 Possession For Sale: Expert Testimony Regarding Structure Of Drug 

Trafficking Organizations When No Conspiracy Charged
F 12.02a Transportation of Controlled Substance: Definition of Transportation (HS 11352)
F 12.02b Sale Of Narcotics: Usable Quantity As An Element Of The Crime 

(HS 11352 & HS 11379)
F 12.03 n1 Offer To Sell Controlled Substance: Definition of Administer
F 12.03a Offer To Sell Controlled Substance: Knowledge Requirement
F 12.06 n1 Length Of Momentary Possession: Unresolved Issues
F 12.06 n2 When Momentary Possession Is To Prevent Seizure By Law Enforcement
F 12.06 n3 Momentary Possession Insufficient Without Evidence Of Assent To Buy
F 12.06 n4 Momentary Possession: Defendant’s Burden Of Proof Must Be Specified
F 12.06 n5 Momentary Possession: Weapons Exceptions
F 12.06 n6 Momentary Possession Defense: Not Applicable To Prison Inmates (PC 4502)
F 12.06a Momentary Possession: Prosecution Should Have Burden Of Proof
F 12.06b Temporary Possession Defense Applies Even Though the Contraband 

Was Abandoned/Discarded  For The Purpose Of Concealment 
From The Police

F 12.06c Momentary Possession: Even If Defense Not Proven; Prosecution Must 
Still Prove Elements Of Charge And Jury Must Consider Evidence
 Of Momentary Possession As To The Elements

F 12.06d Unintentional Possession/Momentary Possession
F 12.07a Controlled Substances: Administer-Defined
F 12.09.1 n1 Drug Manufacturing: Knowledge As An Element (HS 11379.6)
F 12.09.1 n2 Drug Manufacturing: Definition Of Manufacture (HS 11379.6)
F 12.09.1 n3 Drug Manufacturing: Must Be For Sale Or Distribution 

(HS 11366.5(a) (HS 11379.6)
F 12.09.1 n4 Drug Manufacturing: False Statements Insufficient To Support 

Missing Elements (HS 11379.6)
F 12.09.1 n5 Whether Mere Possession Of Manufacturing Equipment and Chemicals
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F 14.83 n1 “Engaged In” vs. “Committed”
F 14.87 n1 Possession Of “Incendiary Device” Etc.: Constitutional Challenge
F 14.90 n1 Improper To Refer To The Prosecution as “The People”
F 14.91 n1 Arson: Burning Defined -- Any Consumption By Fire Sufficient (PC 451)
F 15.00 n1 No Unanimity As To Acts Of Forging And Uttering (PC 470)
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F 15.00 n2 Possession Of False Identification (PC 470b)
F 15.26 n1 Knowledge Requirement For Fraudulent Insurance Claim (PC 550)
F 15.30 n1 Bad Check: Defense Of “Ongoing Understanding” (PC 476a)
F 15.40a False Or Fraudulent Insurance Claim (PC 550)
F 15.60a Unauthorized Use Of Personal Identifying Information: Legislative Modification
F 16.030 n1 Possession of Marijuana: Agreement Or Contract To Purchase 

Not Possession (HS 11357)
F 16.030 n2 Possession of Marijuana: Under The Influence Not Sufficient (HS 11357)
F 16.030 n3 Possession of Marijuana: Intoxication Or Mental Impairment As Defense 

To Knowledge Element  (HS 11357)
F 16.030 n4 Possession of Marijuana: Juror Unanimity (HS 11357)
F 16.030 n5 Possession of Marijuana: Duty to Define “Right To Control” (HS 11364)
F 16.030a  Marijuana Cultivation/Possession: Compassionate Use Act Exception
F 16.040 n1 Possession of Paraphernalia: Agreement Or Contract To Purchase: 

Not Possession (HS 11364)
F 16.040 n2 Possession of Paraphernalia: Under The Influence Not Sufficient (HS 11364)
F 16.040 n3 Possession of Paraphernalia: Intoxication Or Mental Impairment As 

Defense To Knowledge Element  (HS 11364)
F 16.040 n4 Possession of Paraphernalia: Juror Unanimity (HS 11364)
F 16.040 n5 Possession of Paraphernalia: Duty to Define “Right To Control (HS 11364)
F 16.060 n1 Use Or Under The Influence Of Controlled Substance: 

Requirement Of Current Use (HS 11550)
F 16.061 n1 Administration of Drugs: Definition of Administer (HS 11550)
F 16.100a Assault Of Peace Officer, Etc: “Should Know” Standard Requires Consideration 

Of A Reasonable Person In Defendant’s Position (PC 741(b))
F 16.101a Battery On Peace Officer, Etc. “Should Know” Standard Requires Consideration 

Of A Reasonable Person In Defendant’s Position (PC 243(b))
F 16.102 n1 Removal Of Weapon May Not Be Charged In Addition To Resisting Arrest (PC 148)
F 16.102 n2 Resisting Arrest: No Multiple Conviction For Separate Acts Against 

The “Same Officer” (PC 148)
F 16.102 n3 Resisting Arrest: Verbal Opposition Or Challenge To Police 

Action Insufficient (PC 148)
F 16.102 n4 Resisting Arrest: Excessive Force and Deadly Force
F 16.102 n5 Resisting Unlawful Arrest Can Only Be Simple Assault And Battery
F 16.102 n6 Resisting Arrest/Obstructing Officer: Refusing To Obey Orders 

As Delaying Officers (PC 148(a))
F 16.102a Resisting Arrest: “Should Know” Standard Requires Consideration 

Of A Reasonable Person In Defendant’s Position (PC 148)
F 16.102b Resisting Arrest: Verbal Statements Not Sufficient
F 16.102c Resisting Arrest: Excessive Force And Right Of Self-Defense
F 16.104 n1 “Lawful Arrest” Defined: Exigent Circumstances, Consent, Knock-Notice 

Vis a Vis Arrest in Home (PC 69, PC 148a, PC 241(b) & PC 243(b))
F 16.105 n1 “Engaged In” vs. “Committed”
F 16.107a Resisting Arrest: Verbal Statements Not Sufficient
F 16.108a Lawful Detention Defined: Investigative Stop Explained
F 16.108b Lawful Detention Defined: Apparent Effort To Avoid Police Officer 

Does Not Justify Detention
F 16.108c  Lawful Detention Defined: History Of Past Criminal Activity In 

Locality Does Not Justify Unwarranted Detention
F 16.108d Lawful Detention Defined: Citizen Has No Obligation To Cooperate With The Police
F 16.110 n1 Performance Of Duties: Proper Service Of Warrant As Factual 

Issue (PC 69, PC 148a, PC 241(b) & PC 243(b))
F 16.110 n2 Duties of Officer: Applicable to PC 69 (PC 69, PC 148a, PC 241(b) & PC 243(b))
F 16.110 n3 Improper To Refer To The Prosecution as “The People”
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F 16.115 n1 Escape Following Remand Or Arrest(PC 836.6(a),(b)): ISSUE ALERT
F 16.115a Escape Following Remand Or Arrest: “Should Know” Standard Requires 

Consideration Of A Reasonable Person In Defendant’s Position
F 16.135a Misdemeanor False Imprisonment Force As An Element (PC 236)
F 16.140 n1 Improper To Refer To The Prosecution as “The People”
F 16.140a When Unintentional Touching Is Battery (PC 242)
F 16.140b Adaption of CJ 3.36 (Criminal Negligence) For Use In Battery Prosecution (PC 242)
F 16.140c Touching Must Be Non-Consensual (PC 242)
F 16.140.1 n1 Battery Against Former Spouse (PC 243(e)(1)): ISSUE ALERT
F 16.141a Touching Must Cause “Emotional Distress”
F 16.143 n1 Resisting Unlawful Arrest: Unlawful Defined (PC 242)
F 16.145 n1 Sexual Battery: Victim Must Touch Another Person (PC 243.4(d))
F 16.145 n2 Misdemeanor Sexual Battery:  No Actual Skin Contact Required
F 16.152 n1 Failure To Provide: Prima Facie Evidence Of Willfulness
F 16.153 n1 Proof Of Parentage: Prior Determination (PC 270)
F 16.153 n2 Improper To Refer To The Prosecution as “The People”
F 16.160 n1 “Engaged In” vs. “Committed”
F 16.161 n1 Contributing To Delinquency Of Minor (WI 300): ISSUE ALERT
F 16.161a Contributing To Delinquency: “Should Know” Standard Requires Consideration 

Of A Reasonable Person In Defendant’s Position (PC 272)
F 16.164 n1 “Engaged In” vs. “Committed”
F 16.170 n1 Misdemeanor Child Abuse: Not Unconstitutionally Vague (PC 273a)
F 16.170 n2 Child Abuse: New Four-Year Enhancement (PC 273a)
F 16.170 n3 Child Abuse: Definition Of “Care” And “Custody”
F 16.170a Child Endangerment: Must Be Reasonably Foreseeable And Probable (PC 273a(2))
F 16.172 n1 Elder/Dependent Adults (PC 368)
F 16.172a Elder Abuse: Requirement That Defendant Have Duty To Supervise And 

Control (PC 368(a))
F 16.194.5 n1 Obscenity: Objective Standard (PC 311)
F 16.194.5 n2 Obscenity Statutes Not Barred By Right To Privacy (PC 311)
F 16.220 n1 Indecent Exposure: Attempt Is Not A Felony (PC 314(1))
F 16.225a Disturbance Of Public Meeting: “Should Know” Standard Requires Consideration 

Of A Reasonable Person In Defendant’s Position (PC 403)
F 16.230 n1 “Engaged In” vs. “Committed”
F 16.251a  Refusal To Disperse: Improper To Direct Verdict On Element
F 16.262 n1 “Engaged In” vs. “Committed”
F 16.290a Brandishing Firearm: Definition of “Rude” (PC 417)
F 16.290b Brandishing: Weapon Drawn In Jest (PC 417)
F 16.291a Determination Of Deadly Weapon: Two-Pronged Jury Finding Required
F 16.292a Brandishing An Imitation Firearm
F 16.305 n1 Auto Taking vs. Joyriding (PC 499b)
F 16.305 n2 Joy Riding: Whether Specific Or General Intent Is Required (PC 499b)
F 16.305 n3 Taking And Receiving The Same Vehicle (PC 499b)
F 16.305a Unlawful Vehicle Taking: Joy Rider Need Not Have Taken The Vehicle (PC 499b)
F 16.320 n1 Vandalism: Lack Of Permission Is Not An Element
F 16.330 n1 Entering Land To Interfere With Business: Duty To Define “Right To 

Control” (PC 602(j))
F 16.340 n1 Entering And Occupying Real Property: Duty To Define “Right To 

Control” (PC 602(l))
F 16.340 n2 Non-Consensual Occupying Of Property After Consensual Entry Is 

Not Trespass (PC 602(l))
F 16.350 n1 Unauthorized Entry Of Property: Duty To Define “Right To Control” (PC 602.5)
F 16.400 n1 Lewd Conduct
F 16.400 n2 “Engaged In” vs. “Committed”
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F 16.400a Lewd Conduct: “Should Know”Standard Requires Consideration Of A 
Reasonable Person In Defendant’s Position (PC 647(a))

F 16.420 n1 “Engaged In” vs. “Committed”
F 16.420 n2 Prostitution During Performance: Requirement That Performance 

Be “Obscene” Under The First Amendment
F 16.420 n3 No Such Crime As Aiding And Abetting Prostitution
F 16.420a Prostitution: Acts In Furtherance Of Agreement Must Occur After 

The Agreement (PC 647(b))
F 16.420b Prostitution: Requirement Of Physical Contact Between Prostitute 

And Customer (PC 647(b))
F 16.420c Prostitution: Definition Of Physical Contact (PC 647(b))
F 16.431 n1 Drunk In Public: “Public Place” Defined (PC 647(f))
F 16.440 n1 Child Annoyance: Improper To Give CJ 2.51 re: Motive (PC 647.6)
F 16.440 n2 “Engaged In” vs. “Committed”
F 16.440a Child Annoyance: Objective Test (PC 647.6)
F 16.447a Unlawful Peeking: Intent To Commit Crime If Opportunity Arises Not 

An Element Of The Offense
F 16.455 n1 Loitering With Intent To Commit Prostitution (PC 653.22): Constitutional Challenge
F 16.456 n1 Loitering With Intent To Commit Prostitution (PC 653.22): Constitutional Challenge
F 16.456a Loitering With Intent To Commit Prostitution (PC 653.22): Instruction On 

Statutory “Relevant Circumstances” As Improper Pinpoint Instruction 
F 16.460 n1 Concealed Firearm: Grave Danger As Justification (PC 12025, PC 12025.5 & PC 12031)
F 16.460 n2 Definition of Loaded Firearm
F 16.460 n3 Ex-felon: Carrying Firearm -- Applicability Of “Momentary Possession” Principles
F 16.460a Carrying Of Firearm By Ex-felon: Unintentional Possession
F 16.470 n1 Ex-felon: Carrying Firearm -- Applicability Of “Momentary Possession” Principles
F 16.470a Carrying Of Firearm By Ex-felon: Unintentional Possession
F 16.480 n1 Misdemeanor Stalking: Constitutional Challenge (PC 646.9)
F 16.480 n2 Stalking: Intent to Carry Out The Threat
F 16.480 n3 Constitutionality Of Stalking Statute (PC 646.9(b))
F 16.480 n4 Harassment May Be Committed In A Single Course Of Conduct
F 16.480 n5 Stalking: Victim’s Fear Is Alone Insufficient To Constitute Substantial 

Emotional Distress
F 16.480a Misdemeanor Stalking: Definition Of “Repeatedly” (PC 646.9)
F 16.480b Stalking: Inapplicable To Constitutionally Protected Behavior
F 16.480c Stalking: Omission of “Substantial Emotional Harm Element (PC 646.9)
F 16.480d Stalking: Specification, Definition and Unanimity As To Predicate Acts (PC 646.9)
F 16.505 n1 Witness Intimidation: Specific Intent To Affect Testimony (PC 136.1)
F 16.505 n2 Witness Intimidation: Battery As Lesser Offense (PC 136.1)
F 16.620 n1 Tampering With Vehicle: Research Notes (VC 10852)
F 16.631 n1 Improper To Refer To The Prosecution as “The People”
F 16.641 n1 Improper To Refer To The Prosecution as “The People”
F 16.650a Misdemeanor Hit and Run: Defendant Need Only Locate Owner Or 

Leave Note (VC 20002(a))
F 16.830 n1 DUI: Credibility Of Injured Witness (CC 3333.4)
F 16.830a Misdemeanor Driving Under The Influence: Definition Of Driving

 (VC 23152(a) & VC 23152(c))
F 16.831 n1 Under The Influence Defined: Appreciable Degree
F 16.831.1a Addiction Defined (VC 23152(c))
F 16.831.1b Addiction Defined: Withdrawal Must Impair Driving
F 16.832 n1 DUI: Manner of Driving Must Be Considered (VC 23152)
F 16.835 n1 Lack Of Consciousness Of Guilt Required By Due Process
F 16.835 n2 Refusal To Take The Sobriety Test: Violation Of 5th Amendment
F 16.835 n3 Subsequent Consent To Sobriety Test As Affecting Initial Refusal
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F 16.835 n4 Duress As Defense To Drunk Driving
F 16.840 n1 What Constitutes Reckless Driving? (VC 23103)
F 16.840a  Reckless Driving: Definition Of Wanton As Extreme Indifference To Human Life
F 17.00 n1 Multiple Defendants: Elements of Charge Must Be Specified As to Each Defendant
F 17.00 n2 Prejudicial Joinder Of Weak Case With Strong Case
F 17.00a Multiple Defendants, One Count
F 17.01 n1 Juror Unanimity: Prosecution Must Elect If Requested
F 17.01 n2 Juror Unanimity: Evidence Necessitating Instruction
F 17.01 n3 Juror Unanimity: Theory Versus Act

A. Aider And Abettor Versus Perpetrator
B. Differing Courses Of Conduct
C. Different Theories Of Malice

F 17.01 n4 Juror Unanimity: Constitutional Principles
6th Amendment Trial By Jury
14th Amendment Due Process
Impact Of Schad v. Arizona

F 17.01 n5 Juror Unanimity: Felony Murder
F 17.01 n6 Juror Unanimity: Possession Offenses
F 17.01 n7 Juror Unanimity: Applicability To Enhancements
F 17.01 n8 Juror Unanimity: No Agreement Necessary As To Act Constituting Lying In Wait
F 17.01 n9 Juror Unanimity: Jury Unanimity As To Theory Of Theft
F 17.01 n10 Juror Unanimity: Perjury
F 17.01 n11 Juror Unanimity: Resident Child Molester: No Unanimity
F 17.01 n12 Juror Unanimity: Continuous Course-of-Conduct Crimes
F 17.01 n13 Juror Unanimity: Single Assault Based On Multiple Acts
F 17.01 n14 Juror Unanimity: Civil Forfeiture Proceeding
F 17.01 n15 Juror Unanimity As To Predicate Acts
F 17.01 n16 Juror Unanimity Required By California Constitution
F 17.01 n17 Juror Unanimity: Torture
F 17.01 n18 Juror Unanimity: Which of Two Acts Constituted Battery
F 17.01 n19 Juror Unanimity: Standard Of Reversible Error
F 17.01 n20 Juror Unanimity: Theft Offenses.
F 17.01 n21 Juror Unanimity: Overt Acts In Conspiracy Prosecution
F 17.01 n22 Juror Unanimity As To Firearm/Weapon Possession Offenses
F 17.01 n23 Juror Unanimity As To Unlawful Act Which is Basis For Drunk Driving 

Or Vehicular Manslaughter Charge
F 17.01 n24 Juror Unanimity As To Terrorist Threats
F 17.01 n25 Juror Unanimity: Requirement Of Notice Before Submitting Multiple 

Acts To The Jury
F 17.01 n26 Unanimity As To Act Constituting Murder
F 17.01 n27 Juror Unanimity: Sexual Molestation (PC 288)
F 17.01 n28 Juror Unanimity: Worker’s Compensation Fraud (Ins C 1871.4)
F 17.01 n29 No Unanimity As To Predicate Intent For Burglary
F 17.01 n30 Conspiracy: Unanimity As To Overt Acts -- Multiple Agreements
F 17.01 n31 Conspiracy: Unanimity As To Overt Acts -- Statute Of Limitations
F 17.01 n32 Conspiracy: Unanimity As To Overt Acts -- Withdrawal
F 17.01 n33 Conspiracy: Unanimity As To Overt Acts -- When Some Overt Acts 

Were Committed Before Defendant Joined Conspiracy
F 17.01 n34 Conspiracy: Unanimity As To Overt Acts -- When One Overt Act Was 

Committed After Conspiracy Terminated
F 17.01 n35 Importance Of Giving Unanimity Instruction
F 17.01 n36 Jury Unanimity: Joining Completed Offense And Attempt In Same 

Count As Duplicitous.
F 17.01a Motions and Proposed Forms for Unanimity Instruction and Special Findings
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F 17.01b Juror Unanimity: No inference That Prosecution Has Proven Criminal Act
F 17.01c Juror Unanimity: Foundational Facts
F 17.01d Unanimity As To Objective Of Conspiracy
F 17.01e Special Unanimity Instruction For Continuous Course Of Conduct Offenses
F 17.02 n1 Multiple Counts: Inconsistent Verdicts
F 17.02 n2 Multiple Counts: Violation Of Child Custody Order (PC 278.5)
F 17.02 n3 Multiple Counts: Multiple Takings As Constituting Single Or Multiple 

Theft Or Robbery Offenses
F 17.02 n4 Multiple Counts: Multiple Possessions
F 17.02 n5 Multiple Counts: Multiple Entries Vis à Vis Burglary
F 17.02 n6 Multiple Counts: Forgery
F 17.02 n7 Multiple Counts: Receiving Stolen Property
F 17.02 n8 Multiple Counts: Medi-Cal Fraud (WI 14107)
F 17.02 n9 Multiple Counts: Sale and Transportation
F 17.02 n10 No Multiple Convictions For Simultaneous Possession Of Multiple Weapons
F 17.02 n11 Multiple Counts: Robbery/Carjacking -- Multiple Victims Or Takings
F 17.02 n12 Aggregation Of Multiple Misdemeanor Violations
F 17.02 n13 Kidnapping: Convictions For Both Simple And Aggravated Kidnapping 

Not Permissible For The Same Course Of Conduct
F 17.02 n14 Multiple Counts: Whether Single Act Intentionally Directed Toward One 

Victim Can Constitute Multiple Counts Of Attempted Murder
F 17.02 n15 Multiple Convictions Improper For Greater And Lesser Included Offenses
F 17.02 n16 Multiple Convictions: Downloading Of Child Pornography
F 17.02 n17 Multiple Counts: Attempt Directed Towards Two Victims
F 17.02 n18 Multiple Counts: Stealing From Multiple Victims After Single Entry Is Only 

A Single Burglary
F 17.02 n19 Conviction Permissible For Both Attempted Manslaughter And Assault For Same Act
F 17.02 n20 Multiple Convictions: Brandishing At More Than One Person
F 17.02 n21 IAC For Failure To Request Instruction That Charges Must Be Considered Separately
F 17.02a Series Of Wrongful Taking Acts May Constitute Only A Single Offense
F 17.02b Multiple Defendants, Multiple Counts: Jury Must Find On Each
F 17.02c Separate Determination of Enhancement Allegation as to Each Count
F 17.02d Multiple Sex Acts Violating The Same Statute: Each Act Must Be Preceded by 

Separate, Intervening Act of Force
F 17.02e Separate Consideration Of Multiple Counts: Alternative Instruction
F 17.03 n1 When Alternative Counts Include Lesser Offenses
F 17.03 n2 Verdict As To Charged Lesser May Be Returned Before Verdict As To The 

Greater Offense
F 17.03 n3 Conviction For Receiving Stolen Property And/Or Burglary As To The 

Same Property
F 17.03a Verdict As To Charged Lesser May Be Returned Before Verdict As To The 

Greater Offense
F 17.10 n1 Lesser Included Update
F 17.10 n2 Lesser Related Update
F 17.10 n3 Lesser Offense: CJ 17.10 Does Not Violate Kurtzman
F 17.10 n4 When Alternative Counts Include Lesser Offenses
F 17.10 n5 Acquittal First Instruction Implicates Federal Constitutional Rights
F 17.10 n6 Requirement That Jury Consider Lesser Offenses: Issue Alert
F 17.10 n7 Instruction On Lesser Offenses As To One Co-Defendant And Not The Other

May Improperly Direct The Jury
F 17.10 n8 Constitutional Challenge To Acquittal First Rule
F 17.10 n9 Conviction Of Lesser Offense -- Impact On Greater Offense
F 17.10a Doubt Whether Greater or Lesser Offense
F 17.10b Jury Should Be Instructed Upon Partial Verdict
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F 17.10c Verdict As To Charged Lesser May Be Returned Before Verdict As ToThe 
Greater Offense

F 17.10d Lesser Enhancement Allegation
F 17.10e Application Of Reasonable Doubt Rule To Choice Between Enhancement Allegations
F 17.10f Choice Between Firearm Use And Arming Allegations
F 17.10g Explanation That If Defendant Is Guilty Of Uncharged Lesser Related Offense

 Jury Must Acquit
F 17.10h Doubt Whether Greater Or Lesser Offense: Applicability When Lesser Is Not Charged
F 17.10i Jury Deadlock: Jurors Not To Surrender Honest Belief For Purpose 

Of Returning Verdict
F 17.12a When Alternative Counts Include Lesser Offenses
F 17.15 n1 Arming: Firearm Must Be Knowingly Available For Use
F 17.15 n2 Two People Can Be Personally Armed With One Firearm
F 17.15 n3 Having Firearm Within Reach Does Not Conclusively Establish Arming
F 17.15 n4 Limitation on Arming Enhancement When Defendant Is Convicted of 

Assault With a Deadly Weapon
F 17.15 n5 Vicarious Arming Liability For Assault Weapon Or Machine Gun (PC 12022(a)(2))
F 17.15 n6 Untrue Finding On Personal Use Of Firearm As Bar To Retrial Of Murder Charge
F 17.15 n7 Arming: Enhancements: Double Jeopardy/Collateral Estoppel
F 17.15 n8 Application Of “Temporary Safety” Rule To Enhancements
F 17.15 n9 Arming: Whether Verdict Applies To Both Defendants Even Though 

Verdict Only Mentions One Defendant By Name
F 17.15 n10 Firearms Sentencing: 10 / 20 / Life (PC 12022.53)

A. Challenge To Use Of The Term “Proximate Cause”
B. Ex Post Facto Challenge
C. PC 12022.53 Includes Murder
D. PC 12022.53 Is Not Intended To Apply Where There’s Been 

A Finding Of Complete Or Imperfect Self-Defense
E. PC 12022.53(e): 10-20-Life For Unarmed Aider And Abettor

 With Gang Allegation Is Constitutional
F. PC 12022.53: 10-20-Life For Use Of Firearm With GBI 

Is Constitutional
G. Actual Shooter Must Be Convicted Of Underlying Felony
H. PC 12022.53 Enhancement Requires Personal Use Or 

Discharge Of The Gun
I. Necessity Of Defining “Proximate Cause” ALERT

F 17.15 n11 Improper To Refer To The Prosecution as “The People”
F 17.15 n12 Sentencing Enhancement For Carrying Firearm: Inapplicable When Firearm 

Was “Loot” Obtained In Robbery
F 17.15a Arming: Weapon Must Be Close At Hand And Readily Accessible (PC 12022)
F 17.15b Arming: Knowledge Requirement When Liability Is Premised On An 

Accomplice Theory (PC 12022(a))
F 17.16 n1 Standard Of Prejudice For Failure To Instruct Upon Personal Use (PC 12022(b))
F 17.16 n2 Improper To Refer To The Prosecution as “The People”
F 17.16a Determination Of Deadly Weapon: Two-Pronged Jury Finding Required
F 17.16b Weapon Use: Nexus Requirement
F 17.16c Modification When Crime Involves Fetal Victim
F 17.16.1 n1 Improper To Refer To The Prosecution as “The People”
F 17.16.1a Arming During Drug Offense (PC 12022(c)): Arming Must Occur During “

Critical and Integral” Part of the Drug Transaction
F 17.17 n1 Great Taking: Distinction Between Amount Taken and Amount Lost (PC 12022.6)
F 17.17 n2 Great Taking: Counterfeiting Added To Enhancement (PC 12022.6)
F 17.17 n3 Great Taking: 1992 Amendment Applies Retroactively To All Non-Final Cases
F 17.17 n4 Improper To Refer To The Prosecution as “The People”
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F 17.17 n5 Great Taking: Whether PC 1203.044 Applies To Property Other Than Cash
F 17.18 n1 Prior Prison Term: Multiple Convictions Constitute One Term: (PC 667.5)
F 17.18 n2 Prior Prison Term: Proof Of The Prior (PC 667.5)
F 17.18 n3 Prior Prison Term: Chronology Or Procedural Sequence Of The Prior (PC 667.5)
F 17.18 n4 Prior Prison Term: Judge, Not Jury, Must Find Whether Prior Was 

A “Serious Felony”
F 17.18 n5 Improper To Refer To The Prosecution as “The People”
F 17.18.1 n1 Improper To Refer To The Prosecution as “The People”
F 17.19 n1 Firearm Use: Inapplicable to Negligent or Involuntary Act (PC 12022.5)
F 17.19 n2 Personal Use of Firearm: Arming as Lesser Charge (PC 12022.5)
F 17.19 n3 No Sentencing Enhancement For Great Bodily Injury Where The Offense 

Includes Great Bodily Injury As An Element (PC 12022.7)
F 17.19 n4 Firearm Use: Culbreth Overruled (PC 12022.5)
F 17.19 n5 Use Enhancement May Not Be Applied To Conviction For Possession Of 

The Weapon (PC 12022.5) 
F 17.19 n6 Firearm Use: “Traditional” Firearm Need Not Be Defined
F 17.19 n7 Application Of “Temporary Safety” Rule To Enhancements
F 17.19 n8 Use Enhancement Applies To Assault With Semiautomatic Firearm (PC 245(b))
F 17.19 n9 Use Of Deadly Or Dangerous Weapon: Starter Pistol Does Not Qualify
F 17.19 n10 Firearm Use: Multiple Enhancements For Single Act
F 17.19 n11 Improper To Refer To The Prosecution as “The People”
F 17.19 n12 25-To-Life Enhancement (PC 12022.5(d))
F 17.19a Personal Use of Firearm: Requirement of Threat to Use Firearm (PC 12022.5)
F 17.19b Personal Use Of Firearm: Requires Personal Use
F 17.19c Use Enhancement: Menacing Display Must Be Intentional
F 17.19d Discharge Of Firearm At Occupied Vehicle Causing Great Bodily 

Injury (PC 12022.5(b)(1))
F 17.19e Modification When Crime Involves Fetal Victim
F 17.19.1 n1 Use Of Gun Or Weapon: Enhancement Attaches to Multiple Sex Offenses 

Against Single Victim  (PC 12022.3)
F 17.19.1 n2 Use Of Gun Or Weapon: No Multiple Enhancement When Succeeding Act Is 

Non-Sex Offense (PC 12022.3)
F 17.19.1 n3 Carryover Of Use Enhancement When Defendant Absent Between Commission

 Of The Sex Offenses
F 17.19.1 n4 Personal Use of Firearm (PC 12022.3 and PC 12022.5): Arming as Lesser 

Charge (PC 12022 and PC 12022(a))
F 17.19.1 n5 Personal Use As Prerequisite
F 17.19.1 n6 Improper To Refer To The Prosecution as “The People”
F 17.19.1a Determination Of Deadly Weapon: Two-Pronged Jury Finding Required
F 17.19.1b Weapon Use: Nexus Requirement
F 17.19.1c Multiple Enhancements For Single Weapon Use
F 17.19.1d Modification When Crime Involves Fetal Victim
F 17.20 n1 Great Bodily Injury: When Unintended Victim Injured (PC 12022.7)
F 17.20 n2 Great Bodily Injury: Specific Intent Required (PC 12022.7)
F 17.20 n3 Great Bodily Injury: Ex Post Facto Limitation To Escobar Definition 

Of GBI (PC 12022.7)
F 17.20 n4 Application Of “Temporary Safety” Rule To Enhancements
F 17.20 n5 Great Bodily Injury: Does Not Require Intent To Inflict The Specific 

Type Of Injury Actually Sustained By The Victim
F 17.20 n6 Constitutional Challenge To Elimination Of Specific Intent For GBI
F 17.20 n7 Improper To Refer To The Prosecution as “The People”
F 17.20 n8 Enhancement For Great Bodily Injury Or Death By Discharging Firearm

 From Motor Vehicle: Great Bodily Injury As Lesser Included 
Enhancement
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F 17.20 n9 Great Bodily Injury Resulting In Coma
F 17.20a Great Bodily Injury: Must Be In AdditionTo That Present In The 

Offense Itself (PC 12022.7)
F 17.20b Great Bodily Injury: Must Be Inflicted On Non-Accomplice
F 17.20c Great Bodily Injury: Group Attack--Improper To Predicate Upon Knowledge

 Of Acts Committed By Others
F 17.20.1 n1 Infliction of Great Bodily Injury: Sex Crimes -- Specific Intent 

Not Required (PC 12022.8)
F 17.20.1 n2 Infliction of GBI: Sex Crimes -- Is Specific Intent Required? (PC 12022.8)
F 17.20.1 n3 Improper To Refer To The Prosecution as “The People”
F 17.20.1a Great Bodily Injury: Group Attack--Improper To Predicate Upon Knowledge 

Of Acts Committed By Others
F 17.21 n1 HS 11379.8 Enhancements: Ex Post Facto Limitation To Escobar’s Definition Of GBI
F 17.21 n2 Quantity Enhancements: Includes Cutting Agent (HS 11370.4)
F 17.21 n3 Quantity Enhancement: Use of Waste Material in Calculating Quantity (HS 11370.4)
F 17.21 n4 Quantity Enhancement: Weight Must Be Based Upon Presently

Existing Drug (HS 11370.4)
F 17.21 n5 Drug Quantity Enhancement: Individually Packaged Drugs Must Be 

Separately Tested (HS 11370.4) 
F 17.21 n6 Drug Quantity Enhancement: Actual Possession Not Necessary For 

Conspiracy To Purchase
F 17.21 n7 Improper To Refer To The Prosecution as “The People”
F 17.21 n8 Quantity Enhancement: Error To Aggregate Weights Of Cocaine 

And Cocaine Base (HS 11370.4(a)(1))
F 17.21 n9 Quantity Enhancement (HS 11379.8): “Substantial Involvement” Requirement 

Applies To The Conspiracy Itself, Not The Underlying Offenses
F 17.21a Quantity Enhancement: Mixing Agent Must “Facilitate Distribution” Of The Drug
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F 17.21c  Quantity Enhancement: Knowledge Requirement 
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F 17.21g Quantity Enhancement (HS 11379.8(e)): Deletion Of Words 
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F 17.22 n1 Improper To Refer To The Prosecution as “The People”
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F 17.22.1 n3 THIS ENTRY HAS BEEN DELETED. SEE F 17.21 n4.
F 17.22.1 n4 THIS ENTRY HAS BEEN DELETED. SEE F 17.21 n5.
F 17.22.1 n5 THIS ENTRY HAS BEEN DELETED. SEE F 17.21 n6.
F 17.22.1a THIS ENTRY HAS BEEN DELETED. SEE F 17.21a.
F 17.22.1b THIS ENTRY HAS BEEN DELETED. SEE F 17.21b.
F 17.22.1c THIS ENTRY HAS BEEN DELETED. SEE F 17.21c.
F 17.22.1d THIS ENTRY HAS BEEN DELETED. SEE F 17.21d.
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F 17.23 n2 Improper To Refer To The Prosecution as “The People”
F 17.23a Carrying Of Firearm By Ex-felon: Unintentional Possession
F 17.24 n1 Improper To Refer To The Prosecution as “The People”
F 17.24.1 n1 Proof of Corpus Delicti Independent of Extrajudicial Statements: 

Inapplicable to Sentencing Enhancements
F 17.24.1 n2 Enhancement For Offense Committed On Bail (PC 12022.1)

A. Applicability to Juvenile Proceedings
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B. Multiple Offenses
C. Inapplicable to Federal Charge
D. No “Mental Element” Required
E. Absent A Felony Conviction For Earlier Crime, Sentence 

Enhancement For Current Crime Improper
F. Failure To Appear
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F 17.24.1 n13 Chronology Or Procedural Sequence of Prior
F 17.24.1 n14 Application Of “Temporary Safety” Rule To Enhancements
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F 17.24.1 n16 Enhancements: Previous Vehicle Theft Enhancement (PC 666.5) Does Not 

Include Taking Vehicle Without Intent To Steal
F 17.24.1 n17 Enhancement For Shooting From Motor Vehicle (PC 12022.55)
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F 17.24.1 n19 Criminal Street Gangs: Sua Sponte Duty To Define “Actively Participated”
F 17.24.1 n20 “One Strike And You’re Out”: PC 667.61 -- Requirement Of Specified Intent 

When Burglary Is Predicate Offense
F 17.24.1 n21 “One Strike And You’re Out” (PC 667.61)

1. Duty To Instruct On Elements Of “One Strike” Circumstances
2. Distinction Between PC 208 and PC 209
3. “One Strike And You’re Out” (PC 667.61): Impact Of Probation 

Qualification On Status Of PC 288(a) Prior As Strike
4. “One Strike And You’re Out” (PC 667.61) And “Three Strikes” 

Are Cumulative Sentencing Schemes
F 17.24.1 n22 HIV Enhancement (PC 12022.85)
F 17.24.1 n23 Improper To Refer To The Prosecution as “The People”
F 17.24.1 n24 Immediate Personal Possession Of Weapon While Under The Influence 

(HS 11550(e)): Definition Of “Immediate Personal Possession”
F 17.24.1 n25 Appellate Challenge To Out-Of-State Serious Prior Based On Failure To Establish 

Which Theory Was The Predicate For The Prior
F 17.24.1 n26 “Primary Activity” Of Gang: Current Offenses Are Insufficient (PC 186.22)
F 17.24.1 n27 Gangs: Whether Proposition 21 Violates Separation Of Powers
F 17.24.1a Criminal Street Gang Enhancement (PC 186.22(b))
F 17.24.1b “Hate Crimes” Enhancement (PC 422.75)
F 17.24.1c Habitual Offender Violent Offenses (PC 667.7(a))
F 17.24.1d Habitual Offender Allegation: Prior Robbery Conviction (PC 667.7)
F 17.24.1e Drug Sale Offenses: School Proximity Enhancement (HS 11353.6)
F 17.24.1f Tying Or Binding Enhancement: Limited To Acts Which Render The Victim 

More Vulnerable (PC 667.61(e)(6))
F 17.24.2 n1 Serious Felony Prior: Numbering Note
F 17.24.2 n2 Serious Felony Prior: Chronology Or Procedural Sequence Of The Prior
F 17.24.2 n3 Assault With Hands Does Not Prove “Personal Use” To Make ADW A 
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Serious Felony Per PC 1192.7(c)(23)
F 17.24.2 n4 Serious Felony Prior: Prior Documents Must Reliably Reflect Conduct
F 17.24.2 n5 Second Degree Residential Burglary Is Not A Serious Felony (PC 1192.7(c))
F 17.24.2a Serious Felony Prior: Basic Instruction (PC 667)
F 17.24.2b Serious Felony Prior: Residential Character of Burglary (PC 667)
F 17.24.2c Serious Felony Prior: Personal Firearm Use (PC 667)
F 17.24.2d Serious Felony Prior: Personal Use of Deadly Weapon (PC 667)
F 17.24.2e Serious Felony Prior: Prior Sex Offenses (PC 667)
F 17.25 n1 Prior Conviction May be Alleged Post-Verdict
F 17.25 n2 Determining Whether Prior Is Serious Felony: Requirement That Defendant 

Personally Inflict Great Bodily Injury (PC 1170.12(b)(1); PC 1192.7(c)(8))
F 17.25 n3 Collateral Challenge To Constitutionality Of Prior
F 17.25 n4 Improper To Refer To The Prosecution as “The People”
F 17.25 n5 Prior Conviction: Proof Must Be Limited To Court Documents; Live Testimony Improper
F 17.25 n6 Jury Must Find Defendant Personally Used Weapon (PC 1197.2(c)) 
F 17.25a Guidelines for Jury Consideration of Record of Prior Conviction
F 17.25b Consideration of Accusatory Pleading as Proof of Facts Underlying Prior Conviction
F 17.25c Consideration Of Prison Documents
F 17.25d Prior With GBI: Prosecution Burden To Prove Person Injured Was 

Not An Accomplice
F 17.26 n1 Bifurcated Enhancement Trial: No Sua Sponte Duty to Clarify Applicability 

of Guilt Phase Instructions
F 17.26 n2 Bifurcation: CJ 17.26 Must Be Supplemented With Elements Of the 

Charged Enhancement
F 17.26 n3 Improper To Refer To The Prosecution as “The People”
F 17.28.2 n1 Willful Refusal To Take Or Complete Chemical Test Re: DUI
F 17.30 n1 Jury Not To Take Cue From The Judge: Judge Should Not Praise Prosecutor 

And/Or Prosecution Witnesses
F 17.30 n2 Jury Not To Take Cue From The Judge: Judge Should Not Personally 

Attack Defense Attorney
F 17.30 n3 Jury Not To Take Cue From The Judge: Reactions To Evidence 

Must Be Disregarded
F 17.30 n4 Improper For Trial Judge To Direct Jury To Matters Adverse To The Defense 

In Guise Of “Comment On The Evidence”
F 17.30a Jury Not To Consider Gestures By The Judge
F 17.30b Comment On The Evidence By The Trial Court
F 17.31a Applicability Of All Instructions
F 17.40 n1 Individual Opinion Required: Duty To Deliberate: Informing Jury As To 

Possibility Of A Hung Jury
F 17.40 n2 Duty To Deliberate: Jury Should Be Encouraged To Discuss The Case
F 17.40 n3 Dismissal Of Juror For Failure To Deliberate
F 17.40 n4 Jurors Must Only Discuss Case when All Jurors Are Together In The Jury Room
F 17.40 n5 Improper To Refer To The Prosecution as “The People”
F 17.40a Duty to Deliberate
F 17.40b Duty to Deliberate: Impropriety of Juror-on-Juror Coercion
F 17.40c Duty To Deliberate: Juror May Think About The Case And Make Notes 

While Deliberations Are In Recess
F 17.41a How Jurors Should Approach Their Task: Clarification Of Wording
F 17.41.1 n1 Juror Misconduct: Nullification -- Strategy Note
F 17.41.1 n2 Challenge To “Juror-Snitch” Instruction

I. Improper Chilling Effect On Deliberations
II. Improper Involvement Of Judge In Assisting Majority Jurors To

 Impose Their Will Upon The Minority
III. Denial Of Right To Juror Unanimity And Fair Trial By Jury
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F 17.41.1 n3 Jury Misconduct: Duty Of Inquiry
F 17.41.1a Inquiry Into Juror Misconduct: Cautionary Instruction After Inquiry Has Been Made
F 17.42 n1 Voir Dire/Jury Not To Consider Penalty: Whether Jury Should Be Informed 

That Non-Capital Special Circumstance Case Does Not Involve 
The Death Penalty

F 17.42a Jury Not To Consider Penalty: Modification When Witness Testifies Pursuant 
To Bargain With Prosecution

F 17.43 n1 Jury Deliberations: Juror Inquiries
F 17.43 n2 Adjournment Of Deliberations As Denial Of Fair Trial
F 17.43 n3 Court Must Inform Jury It May Request Readback Of Testimony
F 17.43a Juror Inquiry Form
F 17.43b Jury Inquiry During Deliberation: Suspension Of Deliberations
F 17.43c Juror Inquiry: Any Juror May Communicate With The Court At Any Time
F 17.45a Manner Of Recording Instruction Of No Significance: Clarification Of Wording
F 17.46a Jury Not To Speculate As To Partial Acquittal By Court: Delete “Guilt Or Innocence” Language . . . . . . . . . . .
F 17.48 n1 CJ 17.48 was changed to CJ 1.05 by the CALJIC Committee in the 6th Edition (1997). See FORECITE

F 1.05 n1.
F 17.48 n2 CJ 17.48 was changed to CJ 1.05 by the CALJIC Committee in the 6th Edition (1997). See

FORECITE F 1.05 n2.
F 17.48 n3 CJ 17.48 was changed to CJ 1.05 by the CALJIC Committee in the 6th Edition (1997). See FORECITE

F 1.05 n3.
F 17.48a CJ 17.48 was changed to CJ 1.05 by the CALJIC Committee in the 6th Edition (1997). See FORECITE F 1.05a.
F 17.48b CJ 17.48 was changed to CJ 1.05 by the CALJIC Committee in the 6th Edition (1997). See FORECITE F 1.05b.
F 17.48c CJ 17.48 was changed to CJ 1.05 by the CALJIC Committee in the 6th Edition (1997). See FORECITE F 1.05c.
F 17.49 n1 Constitutional Challenge To Acquittal First Rule
F 17.50 n1 Concluding Instruction: Jury Should Not Be Encouraged To Select 

Foreperson By Secret Ballot.
F 17.50a Concluding Instruction: Jury’s Right To Written Instructions, Exhibits, 

Readback Of Testimony, Etc.
F 17.50b Concluding Instruction: Explanation Of “Not Guilty” Verdict
F 17.51 n1 Improper To Refer To The Prosecution as “The People”
F 17.51 n2 Substitution Of Alternate Juror: Failure To Instruct Jury To Begin Deliberations 

Anew As Reversible Error
F 17.51 n3 New Deliberations After Substitution Of Alternate As Constitutional Requirement
F 17.51a Substitution Of Alternate Juror After Partial Verdict
F 17.55 n1 Deadlock Instructions: Instruction Delivered By Someone Other Than The Judge
F 17.55 n2 Deadlock Instructions: Subjective Impressions Of Jurors Regarding 

Whether They Felt Coerced Should Be Given Reduced Weight
F 17.55 n3 Deadlock Instructions: Improper To Foreclose Partial Verdict
F 17.55 n4 Deadlock Instructions: Factors To Consider
F 17.55a Jury Deadlock: Jurors Not To Surrender Honest Belief For Purpose Of 

Returning Verdict (CJ 17.55)
F 17.90 n1 Post-trial Instructions: No Judicial Comment On Verdict Or Mistrial -- 

Judge Must Not Commend Or Criticize Verdict
F 17.90a Post-trial Instructions: Jurors’ Acceptance Of Payment For Supplying Information
F 17.90b Post-trial Instructions: Admonition Regarding Media Coverage
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