Use Ashley Lipson's new Guerrilla Discovery
to strike and parry quickly and painfully dur-
ing your next discovery confrontation. This
battle-proven, 600-page tactician's guide offers
dozens of creative forms, checklists, argu-
ments, and strategies. For example:

3 "Getting the truth out of your own client can be
difficult. I have found a trick that always works.
After your client has told you his side of the
story, look him in the eye and say, 'I believe
everything you told me. But in order to be ready
for the enemy, I need you to tell me something
else. When that #!$28&! comes into court, what...?'
The truth is sure to follow this question." §1.51

&3 "Is Tt Discoverable?" annotated checklist. Here are
fast, direct, and detailed answers to the most com-
mon discovery questions. Includes "Six Degrees of
Discoverability " quick-reference chart. §2.10

Requests for Admissions

& "Countless times practitioners waltz into court,
dumb and happy because they have under their
arms papers labeled 'business records,' as if
those papers were self-authenticating and self-
admitting. They are not! This blissful ignorance,
however, is counterbalanced by attorneys on the
other side who, upon hearing the magic words
'"business records,' lay down and assume that
there are no defenses to admissibility. Both
positions are incorrect." §5.34

w23 requests for admission that are specifically
designed to solve document admissibility prob-
lems ignored by discovery rules and universally
omitted by forms books and treatises. §5.34

&9 "A well-drafted set of interrogatories should
never receive fast answers. On the contrary, you
know you have done your job when the enemy is
forced to duck, weave, squirm and refuse. Take
the greatest pride in questions that simply can-
not be answered by the enemy." Dozens of art-
fully-crafted, precisely-focused, and complete sets
of interrogatories are provided. They establish
elements, identify and locate evidence, attack
pleadings, and assail experts. Chapter 6

¥ How to mix boilerplate and specific facts to cre-

Lies, Coaching, and
"I Don't Remember"

Handle defiant deponents and uncooperative attorneys
with these innovative discovery tactics and weapons

This $99 book and its free
CD are designed to help you
efficiently and with less
aggravation get more from
your discovery efforts:
& Firmly establish your
allegations
& Learn of additional
counts or causes of
action
& Discover and weaken the
enemy's defenses
& Quickly eliminate ficti-
tious and boilerplate
defenses
& Obtain concessions and
admissions
& Coerce settlement

ate effective objections, with checklist of objec-
tions. §6.65

& Tricks for catching liars, showing bias, not
accepting evasive answers (including "I don't
remember"), establishing a range for quantita-
tive information, and generally handling difficult
deponents. §10.52

>y How to counter verbal and nonverbal coaching,

coaching off the record, and obnoxious objec-
tions. §10.53

Shields

> Here is the dream responsive pleading ... a
Motion for Protective Order that contains every
possible challenge to every type of discovery
request. Form 12.1

2y Before responding, review these 12 grounds for
objecting to discovery requests. Then check the
lists of objections specific to each discovery
device. §12.30

i3 16 objections to physical examinations. §9.54

And much more: implementing and countering
enforcement methods, how to expose burden-

some and abusive tactics, checklist for strate-
gic non-compliance, shifting costs and burdens
to the enemy, etc.

Sample pages, list of forms, table of contents, and more inside...
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Report Outlining Discovery Plan,
Combined Discovery Request (Including
Requests for Admissions, Interrogatories,
and Notices for Production)

Requests for Admissions, Response, Initial
Request Letters (Requiring Respondent to
Research Document and Conduct
Investigation), Motion in Limine to
Preclude the Introduction of Evidence
Contradicting Respondent's Admissions

Notices for Production

Notice for Production of Documents,
Responses (Documents Attached),
(Documents Located Elsewhere),
(Objections), Motion to Compel Production

Notice for Inspection of Property, Notice for
Inspection and Examination of Real
Property, Notice for Inspection and
Examination of Personal Property,
Responses (Acquiescence), (Objections),
Motion to Permit Inspection

Notices of Physical
and Mental Examinations

Notice of Physical and Mental
Examination, Response to Notice for
Physical and Mental Examination, Motion
to Compel Physical/Mental Examination

Depositions

6-23 INTERROGATORIES §6:37

training, awards, certifications, experience,
speeches, lectures and seminars, professional
societies, publications including books and contri-
butions 10 books, articles, and treatises, advisory
committees, teaching assignments and profes-
sorships, occupations, consultations,  research
and research grants.
3. Have you ever been retained as an expertin a
case and then failed to qualify as an expert dur-
ing the course of the proceedings? If your answer
is anything other an unqualified “No," then for
each time that you failed to quallfy, please set
forth details of your non-qualifcation including,
but not limited to: the name, address of the court
and case number of the action, and a summary of
the reasons why you failed to qualiy.
4. Have you ever been retained as an expert in
an action wherein an opinion of yours was
excluded? If your answer is anything other an
unqualified *No,” then for each excluded opinion,
please set forth details of the exclusion, includ-
ing, but not limited to:

A. The name, address of the court and case

number of the action, the underlying facts

upon which you relied, your opinion, and the

‘grounds upon which it was excluded.

B. Whether or not there was a i

(or Daubert challenge). If so, state the ruling.
5..0n how many previous occasions, have you
ever provided testimony by way of deposition,
interrogatories, affidavits, or in court or before
any administrative body or tribunal? If your

C. State whether or not you qualified as an
expert. Also, include a brief statement as to
the nature of the case, the facts upon which
your opinions were based, the opinions that
you expressed, and which opinions were
included and which were excluded

6. For all the cases for which you have ever been

retained, how many were on behalf of a plaintiff

or plaintiffs and how many were on behalf of a

defendant or defendants?

7. With respect to your opinion and the theory

and methodology upon which itis based, please

state the following:7®
A Has the methodology or theory been test-
€d? If 50, please provide detailed information
indicating the individuals or entities that con-
ducted the tests, the number of times it was
tested, when the tests occurred, where the
tests occurred, and the circumstances sur-
rounding the testing. Also provide statistical
information pertaining to the control groups
that were subjected to the testing.
B. Has the methodology or theory been sub-
jected to peer review and publication in aca-
demic and professional journals?
i.If not, please state why not? Also, pro-
vide all efforts to publish,
of which you are aware; in this regard,
provide the name of the journal or peri-
odical, the name of the author, the date
of submission and the date of rejection.
ii. If, however, the methodology or theo-
ry has been published, please state, for
each publication, the tille, name of the
publication, date, author and a summary
of the results or conclusions of any
review.
C. What is the known or potential rate of
error? Please provide supporting information.
Also, indicate those safeguards and proce-
dures that maximize the rate of error and

B. The type or medium of your testimony (i.., those that minimize the rate of error.

live in open court, by deposition, affidavit, D. Has the methodology or theory been gener-

elc), ally accepted in the relevant scientific commu-

answer is anything other than an unqualified
*Zero,” then for each time that you provided such
testimony during the four preceding years.””
please set forth the following information specifi-
cally and in detail:
A The case title, address of the court, the
names and addresses of counsel involved,
and the date or dates that you provided the
testimony.

Federal Rules of Civi Your per

A" through D"

Action to Preserve and Perpetuate
Testimony, Notice of Deposition (Prior to
Commencement), Stipulations of Counsel,
Notices of Deposition (Business Entity,
Agent Identified), (Agent Unidentified), (To
Records Custodian), (Non-Stenographic)

Petition to Allow Deposition Pending
Appeal, Motion for Deposition Pending
Appeal, Motion for Additional Deposition,
Application for Commission, Commission,
Combined Discovery Request

Notice of Deposition and Notice for
Production of Documents, Objections,
Motion to Quash Deposition Subpoena,
Motion to Terminate Deposition, Motion for
Costs for Failure to Issue Deposition
Subpoena, Motion to Suppress Deposition,
Set-up Letter (Failure to Attend
Depositions), Motion to Compel
Deposition, Motion to Compel Deposition
Upon Oral Testimony

Motion for Contempt Citation and
Sanctions and Dispositive Relief,
Response to Set-up Letter (Failure to
Attend Depositions), Answer to Motion to
Compel Deposition, Answer to Motion for
Sanctions and Dispositive Relief

Interrogatories
Plaintiff to Defendant

Contract: Comprehensive Attack on
Defenses, Breach of Written Contract,
Action on Account Stated, Action Based on
Quantum Meruit

Strategically-
annotated forms.

Failure to Mitigate, Lack of Respondeat
Superior, Preemption

Injuries & Damages: Physical Injuries,
Emotional Injuries, Loss of Earnings,
Hedonic Injuries, Failure to Mitigate,
Collateral Sources

Specific Torts: Assault & Battery, False
Arrest or Imprisonment, Defamation,
Fraud, Professional Malpractice, Premises
Liability, Products Liability

Vehicular Negligence: Rear-end, Traffic
Light Intersection, Stop Sign Intersection,
Head-on, Pedestrian

Other: Divorce or Separation, Spousal
Abuse, Testamentary Challenges,

Identification: Business Entity, Potential
Agent, Sole Proprietorship, Joint Venture,
General Partnership, Limited Partnership,
Limited Liability Company, Corporation

Defendant to Plai

Answers, Objections, Produce Business
Records in Response

Letter Requesting Additional Answers,
Motions to Compel Answers, Motion to
Compel Additional Answers, Motion for
Sanctions & Dispositive Relief

Letter Agreeing to Extension, Response to
Motion to Compel Answers, Response to



Abbreviated Contents

1. Boot Camp

Client Interrogation, Lay & Expert
Assistance, Mandatory Disclosure,
Judicially Approved Forms, Attorney
Initiated Discovery, The War Begins

Universal Orders, The Battle Plan,
Pleading Dependent Strategy,
Weapon Dependent Strategy,
People Dependent Strategy

Is It Discoverable? Immediately
Discoverable, Discoverable,
Discovery Qualified, Discovery
Unlikely, Not Discoverable, Never
Discoverable, Every Conceivable
Defense

3. Electronic, Digital & Other

Preservation & Destruction,
Testimonial Evidence, Documentary,
Real, Demonstrative

4. Weapon Selection, Attack &
Enforcement

Weapons, Range & Scope,
Examination of Response,
Enforcement, Follow-up

Strategy, Constructing & Timing
Your Attack, Admissions to Target &
Capture, Rules, Responding to
Requests, Enforcing the Requests

6. Interrogatories

Three Critical Considerations, Tips
for Timing Your Attack, Information
to Target & Capture, The Rules
That You Need, Constructing Your
Interrogatories, Responding to
Interrogatories, When & How to
Object, Enforcing the Requests

7.

8.

9.

Notices for Production

Strategy, Tips for Timing Your
Attack, Identifying Your Quarry,
Rules, Constructing Your Demands,
Responding to the Requests,
Enforcing Compliance

Strategy, Tips for Timing Your
Attack, Dealing with Real Evidence,
Five Degrees of Inspection, Rules,
Constructing Your Demands,
Responding to the Requests,
Enforcing Compliance

Demands for Physical
& Mental Examinations

Strategy, Constructing & Timing
Your Attack, Targets, Rules,
Defenses & Countermeasures,
Enforcing Compliance

Strategy, Parties, Lay Witnesses,
Experts, Rules, Client Preparation,
The Art of Cross-examination,
Dealing with Obnoxious Lawyers,
Defending the Deposition,
Enforcement

Strategy & Philosophy, Strategic
Compliance, Strategic Non-compli-

ance, Circumvention, Objection,
Seeking Protective Orders

12. Defending Discovery's
Limits
Threshold Defense Strategy, Th
Scope of Discovery, Boundary
Defense Checklist, Inability to
Comply, Jurisdictional Challenges

13. Using the Work
Product Doctrine

Instant Answer Chart, The Rules
That You Need, Weapon-by-
Weapon Defense, Waivers,
Counteroffers

Professional, Business &
Administrative, Domestic, Criminal,
Work Product Doctrine

15. Exposing Burdensome
& Abusive Tactics

Blackmail, Subterfuge, Hostage
Trade-off, Aggressive Demands,
Excessive Demands, Weapon-
Specific Rules, Prepare Your Motion

With Our Nationally

GUARANTEED!!

“It's addictive and thrilling.

- Kurt Copenhagen, HARVARD LAW RECOR

BECOME EXPERT AT OBJECTING!!

Recognized Computer Games

Steve Irvin, INFO WORLD

"A wonderful computer video game for lawyers"
- John Tredennick, Jr, Chairman, ABA USER'S GROUP

"...challenging and fun... Objection! teaches
the player to make objections quickly.”

(=)

\din

To order today-call 800-832-4980 ext 350
or call 8§18 882 2900, Fax: 310 246 9900
Objection!!........ooiiiiiiiieas

Civil Objection!! AutoNeg.
Civil Objection!! SlipFall
Expert Witness!..........
Objection!! Audio tapes (3 hours).....
All 4 games together................only $300
CLE credits vary by state, call for more info.
Shipping & Handling is $10.00 per order.

rRANSMEDIAmc‘ e

429 N. Oakhurst Dr. Suite 103, Bevery Hi s, CA 90210

D http://www.objection.com

(800) 440-4780 or www.JamesPublishing.com
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§5:34 GUERRILLA DIsCOVERY 5-12

that the following Requests For Admissions are
designed to sweep away admissibility problems to the
extent that it is possible to do so:
1. You are requested to admit that Exhibit A"
attached is genuine and that you are not aware of
any material alteration or forgery thereof.
2. You are requested to admit that Exhibit
attached was kept in the ordinary course of the
Company's [the "Company's" proper name,
would of course be inserted] business.
3. You are requested to admit that it was the reg-
ular practice of the Company to keep and main-
tain records such as Exhibit "A" during the time
that the exhibit was prepared.
4. You are requested to admit that the information
contained in Exhibit "A" was entered contempora-
neously or a short ime after the events described
in the entries.
5. You are requested to admit that you have no
information, knowledge or evidence to indicate
that any entry or portion of the exhibit is untrust-
worthy
6. You are requested to admit that under the laws
of the subject state, Exhibit "A" and all of its parts
are admissible into evidence for purposes of trial
and summary disposition mtions, if an
re many potential attacks against the
admissibility of business records in addition to those
suggested by the preceding Requests 27 As a word of
caution—aggressive discovery may yield the unpleas-
ant possibility of alerting the opp
attacks that he might not have oth

ition to some
uncovered.

Type 3: Personal Documents
Personal documents cover a variety of writings

ranging from letters and handwritten notes to diary
and Bible entries. If the writings are offered to prove
the truth of the matters asserted, as they generally are,
the hearsay rule will bar their entry unless some spe-
cific hearsay exception applies. such as an admission
or state-of-mind exception.2) The residuary or catch-
all exception. which hinges primarily upon trustwor-
thiness, may provide a long shot 30

1. You are requested to admit that Exhibit A"
attached is genuine and that you are not aware of
any material alteration or forgery thereof.

2. You are requested to admit that the genuine
signature of Sammy Sosa appears on Exhibit “A.”
3. You are requested to admit that all of the infor-
mation contained in the writing is trustworthy.

4. You are requested to admit that under the laws
of the subject state, Exhibit ‘A" attached is admis-
sible into evidence for purposes of tral and sum-
mary disposition motions, if any.

5. You are requested to admit that under the laws
of the subject state, Exhibit "A™ and all of its parts
are admissible into evidence for purposes of trial
and summary disposition motions, if any.

Knowing that something more than trustworthi-
ness is required, in the event that Request $ is denied,
you are cither going to be forced to punt or come up
with a satisfactory hearsay exception:

You are requested to admit that under the laws of
the subject state, Exhibit “A” and all of its sub-
s constitute afn]

24 A denial of

exception to

um, should be targeted by way of interrogatories
25 66 generally Rule 803(6) of the Federal Rules of Evidence.
26 A denia of i t

have

tum, should be targeted by way of interrogatories.

27 See §22.300, Lipson, Is It Admissible?, James Pubiishing.
28
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Form 12.1

business, it was not a regular
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propared in anticpation of igation, it was not an original, it contained erasures, deletons, o alterations, and it is vague and

GUERRILLA DISCOVERY 12-12

Form 12.1 YOUR DREAM CHECKLIST

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF DISCOVERBUPKISS

)
George Putton, )
Plaintif, )
)
v. )
ENvis Smith, )
Defendant )
)

Case No.:
DEFENDANT'S MOTION
FOl

PROTECTIVE ORDER

NOTICE OF MOTION

Defendant Elvis Smith, by and through his attorneys hereby moves, pursuant to Rule 26(c) of the
Federal Rules of Civil Procedure that this court grant an order limiting the discovery submissions of the
Plaintiff i the above action, by granting one or more of the following measures of relief:30

(A) That the disclosure or discovery not be had;

(B) That the disclosure or discovery be had only upon specified terms and conditions, including a

designation of the time o place;

(C) That the discovery may be had only by a method of discovery other than that selected by the

party seeking discovery;

(D) That certain matters not be inquired into or that the scope of the disclosure or discovery be lim-

ited to certain matters;

(E) That the discovery be conducted with no one present except persons designated by the court;

(F) That a deposition, after being sealed, be opened only by order of the court;

(G) That a trade secret or other confidential research, development, or commercial information not

be revealed or be revealed only in a designated way;

(H) That the parties simultaneously file specified documents or information enclosed in sealed
envelopes to be opened as directed by the court, and

(IThat the moving party be awarded expenses per Rule 37(a)(4).

This motion is predicated upon the following reasons, and is supported by the Declaration and

Memorandum of Points and Authorities attached:

30 The language of tems *A" through I" s taken word for word from Rule 26(c) of the Federal Rules of Civil Procedure.

Ashley S.
Lipson has
been a practic-
ing attorney
and litigator
for over 30
years. He is
currently a
lecturer, soft-
ware designer
and law pro-
fessor. He has
taught at The
Detroit College of Law, Michigan
State University, Pepperdine Law
School and currently at The
University of La Verne, School of
Law.

He is probably best known as
the creator and writer of the
Objection! game series (the first
computer games to be certified for
mandatory continuing legal educa-
tion) and as author of the books
Documentary Evidence (Matthew
Bender), Demonstrative Evidence
(Matthew Bender), Law Office

Automation (Prentice-Hall), and Is
It Admissible? (James). He has
developed the Lawyers'
Comprehensive Computer
Document System and published 60
articles.

In addition to two undergraduate
degrees in Computer Science
(As.D.'s), Mr. Lipson initially
received his B.A. in telecommuni-
cations from Michigan State
University. He then received his
J.D. degree from St. John’s
University Law School in 1970.
Thereafter, Mr. Lipson earned an
M.A. in Mathematics from Wayne
State University and an LL.M from

that University's law school.




Guerrilla Discovery contains

600 letter-sized pages in a
sturdy 3-ring binder. 350

pages are devoted to tactics

and tricks for efficiently

obtaining the information you
need to obtain a favorable set-
tlement or verdict, and 250
pages offer innovative discov-
ery forms that implement the
book's suggestions.

Included at no extra charge
is an intuitive, full-text CD
which requires no installation
before use. It may be searched
by key word, case name, or
topic. You may open and modi-
fy any of the CD's forms sim-

2-5 Is IT DISCOVERABLEZ §2.20

Six Degrees of Discoverability

Degree | Type of Evidence | Generic Description Chances for Standard
Discovery
1 Real Evidence & | The “raw” or “operative” | Counton'it! |Information is dis-|
Defined ltems of | facts, including the actual coverable immedi-
ocumentary | physical parts or compo- | Near absolute- ately
Evidence | nents of the incident, acci- | Absent some priv-
dent or controversy: the so- ilege

called “res gestac ele-
ments.”

2 Witnesses [Both {Information on all witnesses| Witnesses are dis- | Information must
Lay and Expert] | who may testify at trial, lay | coverable. It's | be disclosed by
Who May Testify [and Expert. Expert witness-| only a matter of | pre-rial confer-
es are required to provide | “when” not “if.” ence.
exiensive information about
themselves and their opin-

ions.
3% Ordinary Work | Investigative reports; wit- | Chances are more | Info NOT discov-
Product f likely than most. | erable absent: [i]
tion and data generated in | people would | Substantial Need
anticipation of litigation. | anticipate + [ii] Undue
Hardship
4 Advisor Information developed or Unlikely Info NOT discov-
Assistance | acquired by experts, assis- erable absent
fants or attomeys (who will Exceptional ci
not testify), in anticipation cumstances
of ltigation; demonstrative
evidence that won’t be used
at trial.
5* Opinion Work Personal notes, research, Unlikely absent |Info NOT discov-
Product | opinions, theories, strategic| crime- fraud | erable absent
memos and atiomney adh exception | Extraordinary cir-
cumstances
6 Unwritten Work | Information contained in |Snowball’s chance| Info NOT discov-
Product the memory of an attomey. | in Needles, CA erable

* Within Degrees 2 through 5 fall a host of privileges with varying degrees of strength (see Chapter 15).
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inherent power and authority to supervise

The sky-is-falling myth results from overkill
the litigation before it.1!

occasioned by sanctions imposed upon deserving lay-

- GueriLL, Discovegy
the Defending Targer

ply by using your favorite
word processor; you need not

back followers of the first myth. This second myth, O Because preservation of documents and

while possessing some elements of truth, also consti-
tutes an exaggeration. Common sense, as might be
expected, suggests a middle ground.
In dealing with this growing area of concern, the
urts can be expected 10 provide some balance and o
‘guidelines $ With that in mind, let's consider some case-
based ammunition for both sets of opposing soldiers:

availability for production is essential to the

orderly and expeditious disposition of litiga-

tion, document destruction impedes the liti-
tion process and merits sanctions. '

The willful failure to comply with a dis-

covery demand should be construed as an

intentional failure as distinguished from

work with the CD's search
program.

$99 buys the book and CD.
The book is updated annually
for $69 with replacement
pages and a new CD. Both the
book and its update are sold
on a 30-day trial basis, and
may be returned if not to your
liking. The update service may
be cancelled at any time.

involuntary noncompliance; no wrongful
§3.11 Arguments and Authority intent need be shown to impose discovery
§3.11(a) For the Discovering Party sanctions. 3
O Once notice of duty to preserve evidence is O Where the destruction of evidence is deter-
mined to have been prompted by a mali-
cious intent, and the destruction has
caused a high degree of prejudice, severe
sanctions are easily supportable. 14
Because of the massive amount of data
QO Courts have the authority to sanction a that can be stored on CD’s and DVD's, the
party that destroys relevant and discover- costs of storage today is virtually nil.
able evidence.10 Information  should be retained, not
O Even without a specific discovery order, a because it is expected to be used, but
court may impose sanctions for the because there is no compelling reason to
spoliation of evidence, exercising its discard .15

provided, obligation runs first to counsel,
who then has a duty to advise and explain
o the client its obligations to retain perti-
nent documents that may be relevant to the
litigation.?

[ =}

8 See Telecom Intemational America, Lid. v. AT & T Corp, 1189 F.R.D. 76 (S.D.N.Y., 1999) hoiding that any sancion issued by
spolation or

(1) deter parties from engaging in spolation,
(2) place the risk of an erroneous judgment on the party who wrongfully created the risk, and
me p have be ent

9
10

f Civl Procedure o See also Siestr v.
Corporation, 271 F.3d 683, 51 Fed R Serv.3 694 (2001).

11" Soo Chambers v. NASCO, Inc. 501 U.S. 32, 111S.CL 2123 (1991); West v. Goodyear Tire & Rubbor Co., 167 F.34 776 (20
Cir1999).

12 Sce In re Prudential Insurance Company of America, 169 F.R.D. 598, 36 Fed R Serv.3d 767 (1997).

13 Gates Rubber Company v. Bando Chemical Industries, Ltd. 167 F.R.D. 90 (D.Colo., 1996) presents a fascinating range of
svedded documents, iy - agreements to commit periry
(4

and 10 un-erase fles.

14 Computer Associates International v. American Fundware, Inc., 133 F.R.D. 166 (D.Colo.1990).

15 Rowe Entertainment, Inc. v. William Moris Agency, Inc. 205 F.R.D. 421 (S.D.N.Y.2002).
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Arguments and authority.
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Priority Code: 4920

s Guerrilla Discovery and its CD with an invoice for $99

Exp. Date
Suite:
Bar #:

)

Fax: (

, send me one copy of Ashley Lipson
plus shipping. If not satisfied, | may return the book and CD within 30 days. Send the annual updates on

the same 30-day review basis. | may cancel the update service at any time.

Yes

Please complete all blanks, providing a street address for your office.
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[] Bill firm $105.98 (includes $6.98 shipping)
[] Bill me $105.98

Card #
1 prefer to be billed (shipping charges will be added)

Printed Name:
Firm Name:

Prepay and save $6.98 in shipping charges
E-mail:

JAMES PUBLISHING, INC.
Office (not Residence) Address:

P.O. Box 25202
Santa Ana, CA 92799

City, State, Zip:
Telephone: (
Signature (required):
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