ToP DOLLAR FOR
SMALL CASES

How to maximize efficiency and
settlements in small cases. Only $99
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aking a decent return on small cases is getting harder. The
cost to process them keeps rising, while insurers and jurors
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These
time-saving,
damage-
enhancing

. tec/miques,
are reducing settlements and awards. checklists,
and forms
Here is help. Maximizing Damages in Small Personal Injury Cases will belp you
. . . . . wlth screentng,
delivers guidelines, techniques, checklists, and forms to help you screen, J :
ocumentation,

document, negotiate, and settle or litigate your smaller cases:

SCREENING

¥V Auto vs. pedestrian claims are not clear
liability cases. Review these 20 considera-

task of obtaining all medical bills, with
client instruction letter. §342.3

¥ 10 remedies for excessive medical
information charges, with model letters.

§341.3

How to substantiate loss of income in two
difficult areas: self-employment and future

income. §§354, 422

model response to each. §424.1

How to deal with client statements
obtained by the insurance carrier. §458.3
How to handle unreasonable insurance
adjusters and carriers. §490.2

=

negotiation, dam-
ages, and litigation

DAMAGES

v

The 12 most important damage items in
a small case. §420

tions before accepting them. §131.1 How to inexpensively obtain persuasive ¥ Don't overlook the spouse’s relinquish-
V Factors to consider before accepting 7 lay witness testimony. §312.3 ment of his or her claim for loss of
other types of auto cases: rear-end, 24 techniques for documenting and prov- consortium. §425
intersection, parking lot, failure to yield, ing damages in soft tissue cases. §346.8 V Insurance companies are generally
passenger, road defect, and center line. How to eliminate discoverability of your unimpressed by pain in small cases.
§131.1 client’s diary. §260 Here are 7 ways to hurdle that bias. §423
¥V Types and sources of small cases to be 7 ways to demonstrate the evidence and V A special valuation approach for small
wary of. §130 duration of real pain. §423 cases. §431
¥V 5 clues to difficult clients who should be V¥ How to minimize the impact of inde-
avoided. §280.2 SETTLEMENT pendent medical examinations. §458.4
V 18 steps for avoiding client fee grievances ¥ A handy timetable and case management
and bar complaints. §280.3 checklist to encourage expedient LITIGATION
V¥ Red flags in medical negligence cases. processing. $370 V¥ Major case weaknesses to evaluate before
§135 7 ethical problems in small cases and filing suit. §512
¥V 9 common mistakes plaintiff’s attorneys how to handle them. §373 ¥V Defense tactics to consider before filing.
make in the first telephone conference. 13 major case preparation tasks to §513
§203 delegate to your paralegal without ¥V Techniques to limit discovery abuse by
V¥ Checklist of instructions to give to the compromising your case. $380 defense attorneys. §521
small-case client (a) before the first Dealing with insurer and juror bias ¥V 6 ways to conduct discovery that are both
appointment, and (b) at the first meeting. against soft tissue injuries. §346.7 time and cost effective for small cases.
§221 How to deal with a client who will not §522
accept a reasonable settlement offer. §432.1 ¥ The 30 most common objections in small
DOCUMENTATION 10 reasons why adjusters offer low cases. §664.1
Vv 8 techniques for tackling the challenging settlements to elderly plaintiffs, and a ¥ How to maximize damages in small cases

during closing argument. §681

SAMPLE PAGES AND TABLES OF FORMS AND CONTENTS INSIDE
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CHECKLISTS AND FORMS

Faifure ¢ y; Cases:
25 500135 Possibic, 10 jonne "

235D how the invecio-
of the respective pation nvestigating officer determined the f
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ost published forms are overkill for

small cases. Short and simple forms save

time and dollars, both of which are lim-
ited in smaller matters.
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collision, 0w the

Rals. Visitin,
\2 the i Y
€ SCeng js an extremely impoy the location of strect signs,

Author Derry Rundlett has custom-

Obviously, a motorist proceeding through a school zone or near a playground would have a higher duty of

drafted dozens of pattern-specific forms o i et oerig ong  ghoay b e e o o e 5
Another factor o consider with child pedestrian cases is whether ther i any SIAUOTY o7 case W IIVOIY=  Japhs tha gy ey .2t 1 Yehicles, i pogginge .y
: . . o1 ing the imputed negligence of 2 parent. In some states, the negligence of a parent cannot be imputed to the 5, walfic lights end g 10 your clienp idle, skid marks, Positions of
Sp eClﬁcal ly tallored fo Ir Small cases: llab lllty child and, therefore, the matorist will have a more difficult case with respect fo liability. ing sign for gy o 006 Warning sipnar o oD 1e8ding lishiir,
Another potential automobile/pedestrian case involves that of construction workers working on or near  Jant wirp ,ﬁm"'f‘:“"'"'"g intersection, 3 biy’:i? 1he intersoction or g,
. . . ) streets and highways in a particular community. If there are waming signs or the motorist is otherwise on nd 1034 congig; @ the: tability phage of your O yellow tight, or gy
Checkllsts, lnterrogatorles’ deposltlon notice that workers are in the vicinity, the moterist has a higher duty of care. b in the acaige ™ %100 ime of e gogers -
However, these can be difficult cascs. In our staie a verdict was recenly retumed in a road consteuction e speegq gipe veat AN inguire a5 1o whegher
se a

casc where the plaintiff, a construction worker, was struck by the defendant’s vehicle as the plaintiff stcpped
into the travel lane of a designated road construction area. The plaintiff suffered a broken leg and other soft
tissue injuries. The plaintiff claimed that the incident was due 1o the defendant’s excessive spocd in an area
clearly designated as a road construction site. The jury, however, returned a verdict for the defendant.

The moral of these examples is that in many states, the plaintifl oftcn faces a very difficult case in auto-
mobile/pedestrian incidents. In short, they are not always clear-cut cases as many people would think, cspe-
cially the injured pedestrian who will be amazed that he or she has a difficult case.

The following extensive checkiist has been prepared (o assist you in ascertaining and evaluating the lia-
bility aspects of the potential i ! ile/bicyclist case. Use this checklist during
your initial states of investigation to guide you through the liability factars.

checklists, adjuster letters, motions, trial
preparation checklists, and even public
relations letters. For example:
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Liability Checklist for ‘edestrian Cases and Cases: 5, EXpect tHa the " stimony of e
case w, : part .
1. The most important thing you can do is to visit the site of the accident personally or send an cxcellent fone, the carrer may sl ;‘: be ‘_"ﬂfc_uh_ Even if g C‘:‘:ms in the
investigator. You cannot reach an accurate determination of iability in an automobilefpedestrian or bieyclist [ €OMVinCe their insyreg o or, "ab';ly and take jps chano;l deten-
ange his or her ve, at mial,

case without actually seeing the scene, There is no substitute for personaliy observing the arca where the rsic
M Of tie inciden

. . . incident occurred. briobite/g,
SC reenin g [ Sim P le , direct 2. Review your state siatutes and municipal ordinances immediately to determine what laws apply to ans m:’d;&sa
pedestrians and automobiles (or bicyclists). You will find a number of rules, regulations, and laws about  funigipa); uﬁ"; S & becoming mere g e
. o . I etters to crosswalks, walk lights, traffic signals, the necessity of due care for hoth the pedestrian and motorist, and an be described g5 “unfriond Ukt 16 win gz trial,
L] 11 liabil It)’ checklists for other important information. Remember that a violation of 2 siatulc or ordinance is evidene of negligence | the receng 4 ly" regarting pecegny
in virtually every jusisdiction. If the law is in your favor, the case is much more attractive than if the law yele cms“ 1:‘3:;:“]?“ i obtgining o fyyey, bl
y MY firge firy oot able verdict in

works against you. ke whiin o .

3. Certain states and municipalities are “pedestrian friondly” just by their nature. For example, states {
require that motorists siop for pedestrians in crosswaiks may be pedestrian friendly depending upon
actual practice of such motorists. Remember that if your state is “pedestrian friendly” the jury is more i
ly to be pedestrian friendly just by virtue of the customs of the residents.

4. You must determine the existence of crosswalks and whether they are relevant to your case. If the it
dent involves a crosswalk, be certain to obtain photographs of the crosswalk and its Jocation in relatior
the spot of the accident.

5. The placement and seq f traffic signals s als 1y important in i ;
bicyclists cases. In some states, vehicles are allowed to turn right even though the pedestrian has a “wa
Tight. Drivers are required to yield to pedestrians who have the “walk” light in their favor, but in practice
drivers actually observe this regnlation. The sequence of the lights and the timing of walk lights s also v
important. You must determine whether there is enough time for a pedestrian to cross the street.

6. Determine the lighting conditions at the time of the incident. The time of day, time of year, artifi
lighting conditions, and whether the pedestrian could be clearly scen are very important elements v
respect to liability. If the incident occurred at night, it is important to note the location and existence of st
lights. Take into account the Gme of sunrise/sunset at the time of year the accident ocourred and if the lc
tion of the sun may have had an adverse impact on any party’s ability 10 see. For example, the sun may has.
been in the pedestrian’s eyes making it difficult for hinvher to see an oncoming vehicle, or the driver may

not have been able to see the pedestrian due 1o shadows blanketing the arca.

doctors that
request only
the essential
information.

§340

A letter to
the employer
requesting
lost wage
data that avoids many of
the common information

common small non-auto

cases: falls, falling objects,
animal attacks, dram shop,
inadequate security, inten-
tional torts, medical negli-
gence, pharmacy negli- 0
gence, and school negli-

gence. §131

Liability checklists
for 11 common
fact patterns

| [I Timetable and accompany-
ing task checklist for
avoiding stale files. §372

[] Minimize the time-con-
suming task of dealing
with clients’ questions and

[] Litigation cost-contain-
ment checklist. §511.3

Motion for protective

concerns by distributing
the author’s original 20-
page information booklet
for small-case clients. §251

Investigation

[1 Checklist of 13 items to
tell the new small-case
client before he or she
comes to the first meet-
ing. §202

L] A handy three-page list of
abbreviations and symbols
commonly found in med-
ical records. §344.1

shortfalls. §352 O

Negotiation
[J Small-case negotiation
checklist. §410

[J Model paragraphs for
demand letters. §421

L[] Pattern written responses
to unsatisfactory settle-
ment offers for specific
types of small cases. §463

Discovery

L[] Pattern responses for abu-
sive deposition tactics.
§521

order from extensive
interrogatories. §521.1

Pattern language for han-
dling abusive deposition
tactics. §521.4

Checklist of maximum dis-
covery techniques for
minimal cost and time.
§522

Model interrogatories,
deposition checklists, and
requests for admissions
for the key types of small
cases. §§523-26

Litigation

L] Checklist for building
small-case trial notebooks.
§621

[] Sample direct examina-
tions of plaintiff’s physi-
cian, occurrence witness,
before-and-after witness,
and employer or co-work-
er. §§653-56

[] Foundation checklists for
medical charts and mod-
els, medical and business
records, and maps and
charts. §674
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$512 MAXIMIZING DAMAGES IN SMALL PERSONAL INJURY CASES

using & cant
turning lights on and off
winding a watch

§512 Nine Major Case Weaknesses to Consider
Before Filing Suit

‘When you and the insurance company have significantly diffesent opinions of the settlement value
of the case, it is wise to reconsider the major weaknesses 0f your case before filing suit. Some of these
weaknesses can be alleviated before fiing or can b minimized during the pretrial pesiod. our goal
;s 1o either eliminate the problem, lessen its potential effect at trial, or recognize that the problem may
have a substantial impact on the ultimate settlement value ot jury verdict. In any event, these weak-

nesses should be discussed in detail swith your client pefore fifing suit.

§512.1 Pre-Existing Injuries

1n my opinion the most sigaificant weakness or problem in a small to medium valued case is apre-
existing injury involving the same ared of the body. If your client’s injury pre-existed the subject inci-
dent, you have the aifficult burden of establishing the extent of any aggravation and its causal rela-
tionship 1o the incident. In twenty years of practice in personal infury Taw, I find this to be the most

often-used attack by insurance adjusters.
On the other hand, if your client had 2 pre-existing injury and recovered from that injury, you must
establish that a whole new injury took place and that it was caused DY 1he subject incident. Again, the

purden s quite difficult, Let me cite some examples.
EXAMPLE ONE: Ous dlient injured her back in a prior automobile collision in 1989, The injury
required physical therapy, Bv0 visits to a neurologist, and 2 number of visits toan osteopathic physi-
cian. The client settled wilh 1he appropriate insurance cacrier and two years ater was involved in the
subject accident. In the second eollision, she sustained an injusy to het back once again, and treated
with the same osteopathic physician and neurologist for approximately two years before coming to
aur office, Her medical bills were significant. The nenrologist felt that out clienthad a herniated disc,
but concluded that the condition was not caused by the subsequent collision. Despite this finding, the
chient put a significant value on her case due 1o her ongoing complaifts and the substantial number
of physical therapy and osteopathic treatments. Her demand was in excess ot $100,000. The insurance
carrier, one of the more conservative in the couniry, offered $20,000 and indicated the possibility of
going to binding arbitration with 3 high of $35,000 and a low of $10,000. It was the carrier’s opinion
that the pre-existing injury ‘minimized the vatue of {he client’s subsequent injuries.

‘When we recommended that the dlient goto arbitration, hoping that we could convince the carrier
toagreetoa high of $45,000, the client took her case to
ognize the significance of her pre-existing condition.

EXAMPLE TWO: A woman in her early J0's had experienced prior back problems for several
years and had consuited with ao asteopathic physician, a chiropractor, an orthopedic specialist, anda
neurologist. All of the medical procedures confirmed the presence of a chronic back problem includ-
ing a “facet syndrome" at OBC of the vertebral levels. [n May 1992, she re-injured ber back while at
work. She thereafter received workers' compensation ‘beefits, including payment of medical bills, for
approximately s ents and her primary doctor

another law firm. She was unwilling to rec-

ix weeks. She also received physical thesapy treatms

released her to return {0 work in Jate June 1992.
imately one month later, she was rear-ended at low speed while stopped in traffic. She
© o prescribed more physical therapy and 2 significant number
a1 Joast 15 times, underwent exien-
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