Strategies, arguments & forms

for CA insurance disputes

Are you wrestling with a challenging claim? Here
is help over the hurdles between you and settlement

D.W. Duke's new California Insurance Issues & Forms offers solutions to insur-
ance settlement logjams, answers to tough questions, guidance on complicated cases, and

forms for efficient case processing.

For assistance with troublesome matters ranging from policy interpretation through
auto insurance to litigation, you will reach for this issue-oriented guidebook again and

again. It delivers practical advice, law, and forms on challenges

arising in the areas of:

Loaded with practice tips

Insurance Issues & Forms contains hundreds of valuable
and party-specific pointers collected on the front lines of
insured/insurer battles. For example:

Damages

"PLAINTIFF: When there may be a sum certain, though it is
disputed by the insurer, the attorney for the plaintiff should
choose to assert such sum certain in its claim and thereby
increase the chance of obtaining prejudgment interest. If the
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sum certain is asserted with reasonable proof, the burden will
shift to the insurer to show that the amount in question is not
certain. The reality is that few defense attorneys are adequate-
ly prepared to assert such a defense to a claim for prejudg-
ment interest. Astute plaintiff attorneys are frequently able to
present even questionable claims for prejudgment interest on
this basis and thereby increase the award to their clients ...
often by thousands of dollars." §31:20.41(a)(3)

"DEFENDANT: If the insurer can show that a few simple
actions by the insured would have substantially limited the

Tips continued inside...



More practice tips

continued from front page

amount of damages, the damages awarded at trial can be sub-
stantially reduced. Stipulating to liability where appropriate, and
trying the case on damages, while proving that the insured did
not mitigate, can often prove a successful defense to an alleged
breach of contract or bad faith action." §31:20.12(c)(1)(a)

"PLAINTIFF: Many attorneys still labor under the belief that
a preponderance of evidence is all that is required to prove
“oppression, fraud or malice” sufficient to support a punitive
damage claim...." §31:40.31(a)

"PLAINTIFF: A common mistake among attorneys is to
show that an employee engaged in acts of “oppression, fraud
or malice” sufficient to support a claim for punitive damages,
without showing a basis for...." §31:40.53(a)(1)

Pleadings

"PLAINTIFF: Bringing a cause of action for money had and
received at the time of initially filing the complaint is advan-
tageous. Often, you will be able to avoid a demurrer since the
insurer's attorney is less likely to...." §33:30.35

"PLAINTIFF: Pleading violation of the Unfair Competition Act
can be a viable way of asserting a cause of action where there are
not yet sufficient facts to allege a more specific cause of action,

since this cause of action may be pleaded generally. This allows
you to conduct discovery, then amend the complaint if it is dis-
covered that another cause of action exists that would require
more specific allegations...." §33:30.58

"PLAINTIFF: If you are representing a plaintiff in an action
against an insured who appears to have a solid bad faith claim
against his insurer, which is refusing to defend and indemnify,
and the insured does not have assets to pay a judgment or a
settlement, you should consider accepting...." §33:40.23

"DEFENDANT: As a practical matter, defense attorneys usu-
ally attempt to set aside a default by a motion brought by the
insured in the pending litigation. If you are attempting to set
aside a default, do so in the insured's name first without dis-
closing to the court that the insurance exists. The rationale
is.... In that situation you must be careful not to disclose
information that...." §33:70.12

"DEFENDANT: When representing an insurer, be sure to ana-
lyze claims offensively as well as defensively. Often, attorneys
for insurers fall into the trap of defending actions by the
insured or third party claimants, and fail to recognize that filing
an action against those parties may be the most appropriate
and prompt method of resolving disputes...." §33:70.40

"DEFENDANT: Be cautious when asserting the defense
that the insurer acted under advice of counsel. By asserting
this defense in a bad faith action, the insurer waives its
attorney-client privilege in the underlying action, thus...."
§34:10.31(e)(2)

Orienting checklists.

Every chapter begins with a checklist and discussion of
potential issues faced by both sides to help you avoid omis-
sions and anticipate the opposition's moves.
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Issues and tips.

Author D.W. Duke has placed helpful "issue spotters"
tailored by client throughout the text. Use these to target

opposing counsel's problems, as well as shore up

your case's weaknesses.

1. Terminology & Concepts
Principles, Categories & Types of Insurance

2. The Business of Insurance

Private Insurance Companies, Government
Regulation of Insurance Companies, Statutory &
Administrative Regulation of Insurance, Setting
Reserves, Entering Into a Contract for Insurance

3. Rights, Duties & Liabilities of
Brokers & Agents

Agents & Brokers in General, Tort Liability of

Agents & Brokers

4. Insurance Policy

Statutory Requirements of the Policy, Forms of

Insurance Policies, Contents of an Insurance Policy

5. Insurance Policy Interpretation &
Analysis

General Principles, Ambiguous & Unconscionable

Language, Rules of Interpretation, Statutory

Considerations in Interpreting Policies, Case Law &

Secondary Sources, Conflict of Law

6. Policy Termination

Cancellation by the Insurer, Termination by
Nonrenewal, Expiration or Lapse of the Policy,
Cancellation by the Insured, Cancellation by the
Premium Lender

Abbreviated Contents

7. Reformation & Rescission

Reformation of the Insurance Policy, Rescission of
the Policy by the Insurer

8. Principles of Third Party Liability
Insurance

Distinction Between First Party & Third Party
Insurance, Liability Insurance, CGL Policies,
Occurrence, Claims-Made & Claims-Made &
Reported, Policy Limits & Deductibles & Self-
Insured Retentions, Exclusions & Exceptions,
Willful or Intentional Injury, Concurrent Causes,
Legal Obligation Requirement, Conditions on
Coverage, Trigger of Coverage Under Liability
Insurance Policies, Waiver & Estoppel

9. Duty to Defend

Language of the Policy, Determining Whether There
Is a Duty to Defend, Scope of Duty to Defend, Time
at Which Duty to Defend Arises, Multiple Insurers on
Risk, Defending under Reservation of Rights, Duty
of Insurer to Provide Independent Counsel,
Responsibilities of Defense Counsel, Insurer's Risk
in Accepting or Denying a Defense, Termination of
Duty to Defend, Damages for Insurer's Breach of
Duty to Defend, Statute of Limitations on Actions by
Insured Against Insurer, Insured's Duty to Insurer

10. Automobile Liability Insurance

Permissible Exclusions, Invalid Exclusions,
Liability Based on Ownership or Maintenance or

of the principles upon

Use, Permissive Use Liability, Negligent
Entrustment, Limitation on Insurer's Right to
Cancel or Rescind Policy,

11. Advertising and Personal Injury
Liability

Nature of Offenses, Examples, Requirement,

Causation, Exclusions

12. Homeowners' Liability Insurance

Coverages, Comprehensive Personal Liability
Insurance, Medical Payments to Others, Workers'
Compensation & Employers' Liability Coverage for
Residential Employees

13. Construction Liability Insurance

Types of Policies, Common Features,
Comprehensive Commercial Liability Policies,
Architects & Engineers' Professional Liability
Insurance, Surety Bonds

14. Directors' & Officers' Liability

Insurance

Principles of Coverage, Provisions of Policy,
Apportionment of Defense & Settlement Costs,
Remedies for Misrepresentation in Application
Process

15. Professional Liability Insurance
Principles, Statutory Provisions, Policy Provisions,
Policies of Particular Professions

16. Product Liability

Principles of Coverage, Exclusions, Products Hazard
& Completed Operations Hazard, Trigger of
Coverage, Successor Liability, Vendors' Endorsement
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which most cases turn.

17. Employment Liability Insurance

Coverage, Employment Practices Liability
Insurance, Workers' Compensation, Employers'
Liability, Commercial General Liability, Professional
Liability, Directors' & Officers' Liability Coverage,
Homeowners' Liability

18. Environmental Liability

Principles, Types of Policies that May Provide
Coverage, Insuring Clause in CGL Policies, Trigger
of Coverage, Exclusions, Duty to Defend, Choice of
Forum

19. Claims Handling Process

Structure of Claims Departments, Claims Units,
Outside Personnel, Processing the Claim,
Submitting the Claim, Respond to Claim Submitted
by Claimant or His Attorney, Tendering Defense,
Responding to Tender Letter

20. Insolvency of Insurers

Insurer Insolvency Proceedings, California
Insurance Guarantee Association, California
Health & Life Insurance Guarantee Association,
Additional Procedures

21. Subrogation

Principles, Forms of Subrogation, Recoverable
Damages, Insured's Failure to Cooperate in Insurer's
Subrogation, Defenses to Subrogation Action

22. Multiple Insurers Covering Risk
Considerations When Multiple Insurers Cover the
Same Claim, Recourse Between Insurers, Primary
& Excess Coverage, Common Issues Between
Primary Insurers & Reinsurers

23. Extracontractual Liability

Principles, Other Torts Against the Insurer, Liability
Imposed by Statute

24. Insurance Bad Faith

Principles, Determining Whether Action Exists,

Standing to Sue, Proper Defendants, Insured's
Bad Faith

25. Third Party Bad Faith

Principles, Bad Faith Refusal to Defend, Bad Faith
Refusal to Settle, Bad Faith Liability Even Where
the Insurer Settles

26. First Party Coverage

Principles, Insurer's Forfeiture & Waiver & Estoppel
of Defenses, Trigger of Coverage, Concurrent
Causes, Policy Limits & Deductibles

27. Specific First Party Coverages

Property Insurance, Automobile Insurance,
Disability Insurance, Life Insurance, Health
Insurance, Surety Bonds, Title Insurance

28. Group Insurance

Principles, Enrollment & Administration, Policy
Renewal & Termination & Replacement, COBRA,
ERISA, Federal Preemption on Other Grounds

29. First Party Bad Faith

Principles, Grounds for Liability, Requirements for
Action, Required Proof

30. Insurer Defenses to Bad Faith Action

Defenses, Standing to Sue, Proper Defendants,
Statutory Privileges, Federal Preemption, Statute

Policy-specific forms.

Practice-proven documents raise your advocacy, avoid
omissions, and speed your drafting.
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of Limitations in Bad Faith Actions, Policy
Provisions on Time to Sue, Conduct of Insured
Contributing to Loss, Exclusive Remedy of
Workers' Compensation Action, Reliance of
Advice of Counsel, Arbitration Agreements, Res
Judicata & Collateral Estoppel, Settlement &
Release of Claim, CIGA Immunity for Torts,
Insurer's Report to Workers' Compensation
Rating Bureau, Insurer's Action Not Constituting
Bad Faith

31. Damages in Insurance Litigation
Principles, Arising from Breach of Contract,
Measure of Damages in Extracontractual Claims,
Punitive Damages

32. Preliminary Considerations in
Insurance Litigation

Standing to Sue Insurer, Standing of Insurer to Sue
& Defend, Arbitration Considerations, Jurisdiction &
Venue

33. Pleadings in Insurance Litigation
Pleadings, Attacking the Pleadings, Causes of
Action by First Party (Insured) Against Insurer,
Causes of Action by Third Party Against Insurer,
Actions by Judgment Creditors, Punitive Damages
in Actions Against Insurers, Actions by Insurers

34. Discovery, Trial & Settlement

Interrogatories, Depositions, Requests for
Production/Demand for Inspection, Requests for
Admission, Trial, Evidentiary Considerations, Jury
Selection, Settlement, Bankruptcy of Insured




Policy Interpretation: Insurance Policy Inventory Form, Letter to Client Requesting
Copy of Policy

Duty to Defend: Notice to Insurer of Actual Claim (Tender Letter), Letter Accepting
Tender Under Reservation of Rights Due to Intentional Act, Waiver of Potential
Conflict Letter From Attorney to Client, Notice to Client of Actual Conflict and Intent to
Withdraw, Motion for Leave to Withdraw as Attorney Due to Conflict, Notice by
Insurer of Intent to Withdraw Due to No Potential for Coverage, Notice by Insurer to
Insured of Withdrawal Due to Non-Cooperation of Insured, Cause of Action for
Declaratory Relief by Insurer, Cause of Action for Declaratory Relief by Insured, Notice
to Insurer of Potential Claim Under Liability Policy, Sample Letter Accepting Tender &
Warning of Potential Excess Exposure, Letter Denying Coverage

AUto: Notice of Cancellation of Automobile Liability Insurance Policy, Policy
Reinstatement Notice, Offer to Renew Policy of Insurance, Insured's Request for
Premium History and Loss History, Demand Letter, Request for Production to
Defendant Insurer in Coverage Dispute, Special Interrogatories, Requests for
Admission, Interrogatories to Insurer from Insured in Bad Faith Action under Third
Party Claim, Special Interrogatories

Advertising & Personal Injury: Special Interrogatories to Insurer in Third Party
Bad Faith Claim, Requests for Admission, Request for Production of Documents

Homeowners: Special Interrogatories to Insurer in Third Party Bad Faith Claim,
Requests for Admission, Request for Production of Documents

Construction: Requests for Admission to Defendant Insurer, Demand for Inspection
to Insurer, Special Interrogatories to Insurer in Coverage Dispute

Directors and Officers: Requests for Admission to Defendant Insurer, Demand for
Inspection to Insurer, Special Interrogatories to Insurer in Coverage Dispute

Product Liability: Requests for Admission to Defendant Insurer, Demand for
Inspection to Insurer, Special Interrogatories to Insurer in Coverage Dispute

Cmployment Liability: Requests for Admission to Defendant Insurer, Demand for
Inspection to Insurer, Special Interrogatories to Insurer in Coverage Dispute

Environmental Liability: Requests for Admission to Defendant Insurer, Demand for
Inspection to Insurer, Special Interrogatories to Insurer in Coverage Dispute

Insolvency of Insurers: Tender Letter to CIGA from Attorney for Plaintiff Where
Defendant's Insurer Is Insolvent

First Party Coverage: Notice to Insurer of Claim

First Party Bad Faith: First Party Complaint for Breach of Implied Covenant of Good
Faith and Fair Dealing and Injunctive Relief, Answer to Complaint, Demand Letter to
Insurer for Breach of Implied Covenant of Good Faith and Fair Dealing, Demand for
Examination under Oath, Evaluation to Insurer from Insurer's Attorney, Letter to Insurer
Requesting Copy of Client's Policy, Interrogatories to Insurer, Requests for Admission,
Deposition Notice, Deposition/Examination under Oath Questions for Insured,
Deposition Questions for Firefighter, Deposition Questions for Arson Expert

Preliminary Litigation Considerations: Motion for Change of Venue, Notice to
Plaintiff and State Court of Removal of State Action to Federal Court under ERISA, Notice
to Plaintiff and Federal Court of Removal to Federal Court, Format for Arbitration Brief

And more...
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About the Author

D. W. Duke is a trial attorney in
Southern California, with a practice
emphasizing litigation in insurance, busi-
ness, construction defect, medical and
legal malpractice, real estate and cata-
strophic injuries.

He received his BA from the
University of Michigan (1980) and his JD
from Washington University School of
Law (1984). Mr. Duke has published sev-
eral books on legal topics and is a
licensed securities broker. If you have
specific questions about insurance issues,
or Mr. Duke's availability for speaking
engagements, you may contact his office
at duke@duke-law.org (e-mail) or 909-
308-2199 (voice mail).

About the Book
and CD

California Insurance Issues &
Forms contains over 1,100 letter-sized
pages in two sturdy 3-ring binder. The
book cites thousands of cases, with each
one personally read, analyzed, and
explained by author D. W. Duke.

Included at no extra charge is an intu-
itive, full-text CD-ROM. It requires no
installation before use, and may be
searched by key word, case name, or topic.

The book's forms are contained on
the CD, and may be accessed and modi-
fied using your word processor. No soft-
ware need be installed or learned.

The book costs $129. It is updated
annually with change pages and a
replacement CD for $89. Both the book
and its updates are sold on a 30-day
trial basis, and may be returned if not
to your liking. The update service may
be cancelled at any time.

(300) 440-4780 or www.JamesPublishing.com



Forms and solutions for CA insurance disputes

Ye/y, send me one copy of California Insurance Issues & Forms and its full-text CD. Include an invoice for
$129 plus shipping. | may return the book and CD within 30 days if not satisfied. Send me annual updates
on the same 30-day review basis. | may cancel the update service at any time.

Prepay and save $8.98 in shipping charges

[] Check enclosed for $139 (includes $10.00 sales tax / Make check payable to James Publishing)

[] Charge $139 to my credit card: [] Visa [] MasterCard [] AMEX Z By phone: Call us toll free at: 1-800-440-4780
Card # E Dat (Or, call us direct at: 1-714-755-5450)
ar Xp.Lbate By fax: Fax your order form to: 1-714-751-2709

1 prefer to be billed (shipping charges will be added)
[] Bill firm $147.98 (includes $10.00 sales tax and $8.98 shipping)
[] Bill me $147.98

Please complete all blanks, providing a street address for your office. B
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Four Easy Ways to Order...

(Our fax line is open 7 days a week, 24 hours a day.)

<@ By mail: Mail order form to: James Publishing, Inc.
P.O. Box 25202,
Santa Ana, CA 92799-5202

By internet: Visit www.jamespublishing.com
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Toughened insurance company attitudes
mean you need to fight harder and smarter

As the settlement climate has cooled, disagreements between insureds and insurers have multiplied. Now you can turn
to D.W. Duke's affordable new California Insurance Issues & Forms for assistance with these troublesome disputes.

Mr. Duke's 1,100-page battle guide contains practice-proven, heavily-sup-
ported, and California-specific arguments, strategies, tips, and forms to help

you gain the upper hand. You receive:

Tested strategies

M Proven negotiation tactics

M Tactics to keep claims moving

M Documentation required before settlement
M Aspects of claims frequently questioned

Issue spotters

Hundreds of issue discussions specific to client
and insurance policy

Californ;

a Insurance

Issues & Farme
Well-supported arguments ues & Forms

Thousands of cases back helpful
statements of favorable law

Proven forms

Notices, letters, complaints, answers,
interrogatories, requests for admis-
sion, requests for production—spe-
cific to policy type

Hundreds of practice tips, thousands cases,
dozens of forms, and a free full-text CD. $129

Table of forms, contents, sample pages, and more inside...





